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By Don Deya 

On 4th October 2006, the East African Court of Justice (EACJ) delivered its “judgment” in the first case ever to be brought before it. Both the case, and the Court’s ruling, is monumental in its implications and ramifications, and its reverberations will positively affect the rule of law in East Africa for a long time. In the first instance, the case was unique in that one organ of the EAC, the East African Legislative Assembly (EALA) had “sued” another, that is the Council of Ministers of the EAC (the Council). At the heart of the case was the question of “separation of powers” between these two EAC organs. The Court rendered a fair and comprehensive ruling that will enlighten, empower and embolden the various EAC organs (not just these two) as they go about in their mission of delivering a meaningful, beneficial and people-centred integration for the people of East Africa. In addition, the successful conduct and conclusion of the case will encourage other litigants and lawyers to approach the Court for relief on matters of interest to them. This will cure the “pioneer paranoia” where most people are afraid to be the first ones to embark upon an uncharted path, whose outcome they cannot predict with any certainty. The Court’s bold adjudication between powerful organs of the regional “government” should also inspire as well as challenge the national Courts to follow its precedent when determining matters involving the respective national governments and the elite in society.

The Case
A number of EALA Members had, over some time, tabled four Private Members’ Bills for enactment into law. The Council, who are themselves members of EALA, requested and took over those Bills, with the stated intention of improving them and resubmitting them to the House. But, several months later, they decided that bills with budgetary, policy or sovereign state implications could only be introduced by the Council, presumably on behalf of the Partner States. It then appears that they extinguished one Bill (the EAC Budget Bill) and resolved that another (the EAC Trade Negotiations Bill) should be stayed, pending further research and consultations by the Partner States. They referred the remaining two Bills (the Inter-University Council for East Africa Bill and the EAC Privileges and Immunities Bill) to the Sectoral Council for Legal and Judicial Affairs, which is an organ subsidiary to the Council of Ministers. The Sectoral Council then resolved to “withdraw” the remaining two Bills, on the basis that draft Protocols already existed for both, and that these were sufficient and there was no need for Bills. By this time, the Inter-University Council Protocol had been concluded and had been ratified by Tanzania and Uganda; only Kenya had not done so. A draft Protocol on EAC Immunities and Privileges existed and was, by that time, being considered by the Permanent Secretaries of the Partner States.

It appears that the manner in which the Bills were purportedly withdrawn was even more disturbing to the EALA MPs than the reasons furnished. The Council and Sectoral Council decisions purporting to withdraw the Bills were communicated through a letter from the (then) EAC Secretary General addressed to the EALA Speaker, bolstered by a Ministerial Statement on the floor of the House nine days later. This approach, especially the letter, understandably incensed the MPs, who felt, rightly, that the only correct way to attempt to withdraw Bills already before the House was by following the Assembly’s Rules of Procedure. These Rules stipulate that Bills are to be introduced by way of Motion, and thereafter can only be amended or withdrawn by another Motion before the House.

The Innovation before the Decision
In an unprecedented, decisive step, the Court went beyond the narrow confines of the wording of the Treaty and established a category of participation in proceedings before it as Amicus Curiae (a Friend of the Court). Previously the Treaty only allowed a third party (being neither the Plaintiff/ Applicant nor the Defendant/ Respondent) to apply to participate as an “Intervener.” It required an Intervener to choose sides, supporting either the Plaintiff or the Applicant. In a pioneering Application, the East Africa Law Society invoked the inherent powers of the Court, as a Court of Justice, beseeching it to interpret the Treaty broadly and purposively and allow participation as Amicus, whereby it can impartially assist the Court to arrive at the best decision in the circumstances without having to be beholden to either of the litigants. In a bold stroke, the Court ruled that it is in the interests of justice that EALS be allowed as impartial Amicus Curiae, thereby opening the gates for other citizens’ groups to pursue a similar line in future cases, in keeping with current best practice worldwide. As an example, the series of recent cases in the Supreme Court of the United States of America that have reinstated the rights of prisoners held at Guantanamo Bay, and otherwise tempered the excesses of the “war against terror” would not have been successful but for the robust participation of a number of international and American lawyers’ associations and human rights organizations as amici curiae. 

The Decision
In its landmark decision, the Court annulled the EAC Sectoral Council on Legal and Judicial Affairs, stating, correctly in my humble view, that the Sectoral Council was improperly constituted. In practice, that Sectoral Council is composed of the Attorneys General of Kenya, Tanzania and Uganda. The Treaty says that Sectoral Councils should be composed of Ministers of the Partner States. The Ugandan Constitution establishes the Attorney General as a Minister in the Cabinet. While the Kenyan Constitution does not make the Attorney General a Minister, a law subsidiary to it (the Interpretation and General Provisions Act) includes the Attorney General in the definition of a Minister. Neither the Constitution nor any law in Tanzania designates its Attorney General as a Minister. The Court ruled that since the Council’s own Rules of Procedure stipulate that quorum for Council Sessions (which include Sectoral Council sessions) shall be ALL Partner States’ representation, the Sectoral Council was incompletely constituted because the Tanzanian Attorney General was not competent to sit as a Minister. 

The Court also reiterated that the only way to withdraw Motions (including Bills) already before the House is by way of a fresh Motion, and neither a letter from the Secretary General nor a Ministerial Statement on the floor of the House suffice. It also reiterated that the Council of Ministers cannot bind or override the Assembly on matters touching on or before the Assembly. In such matters, both the Council and the Assembly are bound by the latter’s Rules of Procedure. This reasserted the principle of independence and separation of powers between the key organs of the EAC, especially the Summit, Assembly, Council and, in effect, the Court as well. In international institutions these principles are more accurately referred to as institutional balance rather than separation of powers. 

But in order to preserve the decisions made by the said Sectoral Council to date, thus preventing mayhem, the Court applied the legal principle of prospective annulment, which provides that its decision only affects any future acts of the Council but does not annul the decisions it made prior to the Court’s Ruling. 

The Court also ruled that Motions and Bills can only be introduced on matters relating to the functions of the EAC, as laid out in the Treaty. Further that the competence of the EAC is restricted to matters in which the Partner States have explicitly ceded sovereignty, either in the Treaty, a Protocol, or otherwise.

Implications of the Decision
As illustrated above, the decision asserts the principle of institutional balance between the various organs and institutions of the regional government, thus ensuring that each is confident in discharging its mandate under its specific sphere of operation. This principle also ensures that, in their totality, the organs and institutions act as checks and balances with regard to each other, thereby ensuring none dominates or intimidates the other, or the citizens. It also asserts the role of the Court as the impartial and authoritative arbiter any time there is conflict or dispute between the organs or institutions, or between them and citizens. Thus, there are no losers in the case! Each of the organs and institutions and, more importantly, the people of East Africa emerge as winners. This is because the laws and procedures to be adhered to in pursuing meaningful, people-centred regional integration have been elaborated, and the just rule of law asserted. 

The successful conclusion of the case also opens the doors for interpretation and adjudication of various other disputes and gray areas of Treaty law. This includes areas in which different entities have had conflicting interpretations of the law, such as the contentious tax exemptions granted to NIDA Textiles in Tanzania, which several actors feel is in violation of the EAC Customs Protocol, among other legal provisions. It also potentially includes the several Non-Tariff Barriers that small and big business enterprises have been facing within the EAC Partner States.

The entire case underscores a fundamental principle of the judicial process, which is many times forgotten in the rough and tumble of social and legal competition. This is that suing another person (especially suing the government) does not necessarily mean that you hate the Defendant. It mostly means that you value them so much that you want a peaceful, impartial and authoritative way of resolving a question, so that life can move on. There is, for instance, a rich body of case law emanating from the European Court of Justice where the European Parliament, European Council and European Commission have sued each other, which we referred to in the course of this case. 

Ultimately, the decision has strengthened the hand of EALA in proposing and enacting laws and policies that will benefit East African citizens. The more reason why we should ensure that we “select” the best possible persons to serve on the second regional legislature, which is scheduled to be sworn in on or around 30th November 2006. 

Download the judgment

Don Deya is an Advocate of the High Court of Kenya and the Chief Executive Officer of the East African Law Society. However the views expressed here are personal, and do not necessarily reflect the official position of the Society. 
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