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Introduction

  Orderly transfer of power contemplated by the constitutional order is the   

exception rather than the norm in most post-colonial societies. A change of   

government often issues from the threat or use of force against the incumbent 

regime, a phenomenon designated as a coup d'etat. [FN3] Coup d'etat is "the   

most visible and recurrent characteristic" [FN4] of the political experience  

of post-colonial societies, and "its endemicity shows no sign of foreseeable  

abatement." [FN5] Since an incumbent regime forms part of the constitutional  

order, its extra-constitutional overthrow is not only illegal but amounts to  

the high crime of treason. [FN6]

  A successful coup d'etat raises some complex legal questions. Are           

perpetrators of coups d'etat guilty of treason? Should (or can) they be tried 

and punished for the high crime? Does the constitutional order survive a coup 

d'etat? What is the constitutional foundation of a regime born of a coup      

d'etat? What is the source of validity, legitimacy, and legislative power of  

an extra-constitutional order? Can the courts validate usurpation of state    

power? These and other related questions have long occupied political         

scientists and sociologists. [FN7] For scholars and practitioners of law,     

these are not questions of mere academic interest. Often in the wake of coups 

d'etat, courts in common law jurisdictions are called upon to resolve issues  

of the survival of the constitutional order and the validity, *52 legitimacy, 

and legislative power of usurper regimes. [FN8] This article aims at a        

critical examination of judicial responses to coups d'etat in post-colonial   

common law jurisdictions.

  Existing literature on the subject [FN9] suffers from various shortcomings. 

First, much of this literature is dated. The last article dealing with this   

issue was published in 1986; much has happened since. Second, most of the     

literature focuses on a single jurisdiction, or a selected few jurisdictions, 

and thus fails to discern the recurring themes in common law jurisprudence    

dealing with coups d'etat. Third, most of this literature, like the courts in 

common law jurisdictions, fails to make a distinction between the validity and

the legitimacy of extra-constitutional regimes, a distinction that is pivotal 

in formulating an appropriate judicial response to successful coups. Fourth,  

while many scholars recommend what they consider to be the appropriate        

judicial response to constitutional ruptures, other possible responses are not

explored and evaluated. This article aims to remedy these shortcomings by     

surveying all post-colonial common law cases dealing with the aftermath of    

coups d'etat and evaluating all options available to a court when confronted  

with a successful coup.

  The first part of this article is a survey of all known judicial responses  

to coups d'etat in post-colonial common law settings. The cases included *53  

are from Pakistan, Ghana, Southern Rhodesia (now Zimbabwe), Uganda, Nigeria,  

Cyprus, Seychelles, Grenada, Lesotho, Transkei, and Bophuthatswana. In each   

case, the article identifies the context of the constitutional crisis and     

examines the judicial response, including the doctrinal posture, rhetorical   

style, and evidentiary bases of the judicial pronouncements.

  Although these different coups unfolded in diverse contexts and resulted in 

regimes with varied political agendas, the courts validated all incumbent     

usurper regimes with one exception. Hans Kelsen's theory of revolutionary     

legality furnished the primary doctrinal vehicle to reach this result. While  

there was extensive doctrinal cross-pollination among the different           

jurisdictions, enunciation of the doctrine lacked uniformity. While some      

courts adopted Kelsen's proposition that efficacy of a coup bestows validity  

in an unadulterated form, others modified this with or substituted it by      

doctrines of state necessity, implied mandate, and public policy. Kelsen's    

language permeates the judicial pronouncements; the courts insist that their  

decisions are grounded in legal principles and not in political and personal  

expedience. Following Kelsen, they fail to distinguish between legitimacy and 

validity of a legal order, using the terms interchangeably. The evidence      

invoked to justify findings of efficacy of coups d'etat by different courts is

remarkable for its paucity and diversity, with the evidence of choice being   

self-serving affidavits by public officials under the control of usurpers and 

judicial notice of facts designated as being notorious.

  The second part of the article evaluates all the options available to a     

common law court when confronted with a successful usurpation of political    

power through a coup d'etat. First, the article identifies salient features of

the non-legal context within which courts are forced to fashion responses to  

successful coups. The article then evaluates the four possible judicial       

responses: validation and legitimation of usurpation, strict                  

constitutionalism, resignation of office, and declaration of the issue to be a

nonjusticiable political question. It is proposed that declaring the validity 

and legitimacy of a regime born of a coup d'etat a nonjusticiable political   

question is the most appropriate judicial response because it is doctrinally  

consistent and principled, morally sound, politically neutral, and            

institutionally prudent. The article argues that the legitimacy of a usurper  

regime is a political and moral issue to be resolved through the political    

processes of a society, and that the validity of a successful coup d'etat is a

meta-legal question which belongs to the province of legal theory. As such,   

both the legitimacy and validity of a regime born of a successful coup d'etat 

fall outside the jurisdiction and competence of the courts. Designation of    

these as nonjusticiable political questions will insulate the courts from     

turbulent politics, deny the usurpers judicially pronounced validity and      

legitimacy, and facilitate the survival of the courts and the rule of law.

*54 I. Common Law Jurisprudence of Successful Treason

  This section embodies a survey of all known cases of judicial determination 

of the validity of coups d'etat in a post-colonial setting. The cases are     

presented in chronological order to highlight doctrinal cross-pollination     

between various jurisdictions. [FN10]

A. The Dosso Case: Pakistan 1958

1. The Context

  A prolonged political crisis in Pakistan came to a head in 1958 as the      

general election, scheduled for February 1959, threatened the                 

non-representative political elite with a loss of power. [FN11] To forestall  

this eventuality, on October 7, 1958, President Iskandar Mirza issued a       

proclamation in which he abrogated the Constitution, dissolved the National   

and Provincial Assemblies, declared martial law, and appointed the            

Commander-in-Chief of the army as the Chief Martial Law Administrator. [FN12] 

The President then issued the Laws (Continuance in Force) Order, whereby all  

laws were to remain in force and the country was to be governed "as nearly as 

may be in accordance with the late Constitution" subject to the unfettered    

legislative capacity of the martial law regime. [FN13] While the declared     

objective of the coup was to "devise a Constitution more suitable to the      

genius of the Muslim people" [FN14] and return to democracy "but of a type    

that people can understand and work," [FN15] the real motive was to forestall 

initiation of representative democratic governance. [FN16]

2. The Judicial Response: Triumph of Kelsen

  Four consolidated criminal appeals afforded the Supreme Court of Pakistan   

the opportunity to examine the validity of the coup d'etat in State v. *55    

Dosso. [FN17] The Chief Justice, author of the main opinion, considered it    

"necessary to appraise the existing constitutional position in the light of   

the juristic principles which determine the validity or otherwise of          

law-creating organs in modern States." [FN18] The Court turned to Hans        

Kelsen's theory of revolutionary legality, which it termed "one of the basic  

doctrines of legal positivism, on which the whole science of modern           

jurisprudence rests," [FN19] and adopted the proposition that the efficacy of 

a coup d'etat is the basis of its validity. [FN20] The Court held that the    

coup d'etat, "having been successful[,] . . . satisfies the test of efficacy,"

and has become a "basic law creating fact." [FN21] Therefore, the Laws        

(Continuance in Force) Order, "however tran*56 sitory or imperfect it may be, 

is a new legal order and it is in accordance with that Order that the validity

of the laws and the correctness of judicial decisions has to be determined."  

[FN22] In the aftermath of a successful coup, "the national legal order must  

for its validity depend upon the new law-creating organ,"  [FN23] and "[e]ven 

Courts lose their existing jurisdictions, and can function only to the extent 

and in the manner determined by the new constitution." [FN24] Therefore, 

    [u]nder the new legal Order any law may at any time be changed . . .  and 

 . . there being no restriction on the [coup makers'] law-making power . . . 

[the fundamental rights] test to determine the validity of the laws and       

fetters on the power of the legislature to make laws have both disappeared.   

[FN25]

It is important to note that the Court, deciding the case only twenty days    

after the coup, did not refer to any evidence which formed the basis of its   

determination that the coup was efficacious.

  The Dosso judgment, termed "a carte blanche for treasonable conduct"        

[FN26] by one commentator, is a landmark in common law jurisprudence regarding

the validity, legitimacy, and legislative capacity of extra-constitutional    

regimes. It provided the first express transformation of Kelsen's theories of 

constitution and revolution into a judicially pronounced common law doctrine  

of revolutionary legality. Before Dosso, the doctrine of state necessity had  

furnished common law courts with the framework to validate                    

extra-constitutional acts of lawful regimes. [FN27] But the recognition *57 of

usurpation of extra-constitutional power by the doctrine of state necessity   

came with narrowly circumscribed limits regarding who could exercise such     

powers, to what ends, and for how long. In the Governor-General's Case, the   

Pakistani court had itself limited the doctrine to acts taken by the existing 

lawful sovereign, [FN28] confined the scope of extra-constitutional power to  

acts immediately necessary for the preservation of the state,  [FN29] and     

limited its duration to the period necessary to recreate appropriate          

constitutional legislative organs. [FN30]

  As discussed below, common law courts relied upon Dosso whenever they felt  

the need to bestow judicially pronounced legitimacy upon coups d'etat. The    

doctrine of revolutionary legality is attractive to both coup instigators and 

sympathetic courts because it unfetters the legislative capacity of           

extra-constitutional regimes and cloaks such regimes with legitimacy simply on

the basis of the success of the underlying treason.

B. The Matovu Case: Uganda 1966

1. The Context

  Uganda's first constitutional crisis grew out of the ethnic diversity and   

conflict that was compounded by the colonial legacy of centralization and     

underdevelopment. [FN31] After the first post-independence elections in April 

*58 1962, two parties, the Ugandan People's Congress led by Milton Obote and  

the Kabaka Yekka led by Daubi Ocheng, formed a coalition government, but the  

coalition remained unstable. [FN32] The Kabaka Yekka members of the cabinet,  

through a motion in the National Assembly, called for investigation of        

corruption charges against Prime Minister Obote, the ministers of planning and

defense, and Colonel Idi Amin, the second-in-command of the armed forces.     

[FN33] In response, on February 26, 1966, the Prime Minister, with the support

of the military, assumed full powers of government, suspended the National    

Assembly, and abrogated the 1962 Constitution. [FN34] On April 15, 1966, the  

National Assembly was reconvened hastily to approve a new constitution that   

provided for an executive presidency and a unitary state. Opposition to these 

developments prompted Obote to declare martial law on May 20, 1966. [FN35]

2. The Judicial Response: Kelsen and Dosso Found "Irresistible and            

Unassailable"

  On August 11, 1966, Michael Matovu, a Buganda county chief, was served with 

a detention order under provisions of Article 31(I) of the 1966 Constitution. 

Matovo filed a habeas corpus application, arguing that the detention order    

violated the fundamental rights provisions of section 28 of the 1962          

Constitution, which remained the supreme law of the land. This furnished the  

High Court of Uganda with the opportunity to examine the validity of the new  

regime in Uganda v. Matovu. [FN36]

  In a unanimous decision, the Court first rejected the regime's plea that the

new oath of allegiance administered under the new Constitution precluded the  

Court from inquiring into the validity of that Constitution.  [FN37] The Court

also rejected the plea that "the court had no jurisdiction to enquire into the

validity of the Constitution because the making of a constitution is a        

political act and outside the scope of the functions of *59 the court." [FN38]

The Court relied expressly upon and quoted extensively from both Kelsen and   

Dosso, which it found "irresistible and unassailable." [FN39] The Court       

designated the events from February 22 to April 1966 as "law creating facts   

appropriately described in law as a revolution," [FN40] because "there was an 

abrupt political change, not contemplated by the existing Constitution, that  

destroyed the entire legal order and was superseded by a new Constitution, . .

 and by effective government." [FN41] Resting its holding expressly on Kelsen

and Dosso, the Court said: 

    Applying the Kelsenian principles, which incidentally form the basis of   

the judgment of the Supreme Court of Pakistan in the above [Dosso] case, our  

deliberate and considered view is that the 1966 Constitution is a legally     

valid constitution and the supreme law of Uganda; and that the 1962           

Constitution having been abolished as a result of a victorious revolution in  

law does no longer exist nor does it now form part of the Laws of Uganda, it  

having been deprived of its de facto and de jure validity. The 1966           

Constitution, we hold, is a new legal order and has been effective since April

14, 1966, when it first came into force. [FN42]

  While the Dosso court did not feel obliged to refer to any evidence to      

support its holding of efficacy of the coup, the Matovu Court referred to "a  

large number of affidavits sworn to by a large number of officials, the       

purpose of which is to prove to the satisfaction of the court that the new    

Constitution is efficacious and that it has been accepted by the people since 

it came into force." [FN43] The Court also relied upon its extrapolation of   

international law principles to examine the validity of an                    

extra-constitutional regime. The Court held that "[a]lthough the product of a 

revolution, the [1966] Constitution is none-the-less valid in law because in  

international law revolutions and coups d'etat are the recognized methods of  

changing governments and constitutions in sovereign states." [FN44] Dosso had 

said this much, but Matovu emphasized that because Uganda was "a              

well-established independent state, the question of its recognition since the 

installation of the new Head of State by other nations is of considerable     

importance," [FN45] and noted that "recognition has been accorded to the new  

Government by all foreign countries with which Uganda deals." [FN46] According

*60 to the Court, the validity of the 1966 Constitution rested on satisfying  

four "cardinal" requirements in international law: 

    1. That there must be an abrupt political change, i.e. a coup d'etat or a 

revolution. 

    2. That change must not have been within the contemplation of an existing 

Constitution. 

    3. The change must destroy the entire legal order except what is          

preserved; and 

    4. The new Constitution and Government must be effective. [FN47]

  In upholding the Emergency Powers Act of 1963, under which the Emergency    

Powers (Detention) Regulations of 1966 had been enacted, the Court adopted    

Kelsen's language, stating that "[l]aws which derive from the 'old order' may 

remain valid under the 'new order' 'only because validity has expressly or    

tacitly been vested in them by the new constitution'; '. . . only the contents

of these [old] norms . . . remain the same, not the reason of the validity."' 

[FN48] The Court dismissed the habeas corpus application accordingly.

C. The Madzimbamuto Case: Southern Rhodesia 1968

1. The Context

  The Unilateral Declaration of Independence (UDI) on November 11, 1965, by   

the white minority government created a constitutional crisis in Southern     

Rhodesia. [FN49] At the time, Rhodesia was governed under the 1961            

Constitution whereby it remained a British colony but enjoyed extensive       

self-rule under a white minority regime. Independence required assent of the  

British Parliament and the Constitution envisaged a gradual advance towards   

majority rule. [FN50] The Constitution also contained a declaration of rights 

including the right of appeal to the Privy Council. [FN51] Specially          

entrenched provisions of the Constitution, including the declaration of       

fundamental rights, separation of powers, and security and tenure of judges of

the High Court, could be amended only by a referendum of the four major racial

groups. [FN52]

  Along with the UDI, the minority government promulgated a new constitution. 

 [FN53] The new constitution departed from the 1961 Constitution in two       

significant respects. The provisions for eventual majority rule were omitted  

and the entrenched clauses could now be amended by the legislature. *61       

[FN54] The government also changed the manner of appointment to the judiciary,

the structure of the High Court, and abolished the right of appeal to the     

Privy Council. [FN55] The Governor reacted swiftly to the UDI by dismissing   

the Cabinet from office and calling upon on all public servants, including the

judiciary, not to assist the UDI but to carry on with their normal tasks and  

to assist in maintaining law and order. [FN56] On November 16, 1965, the      

British Parliament enacted the Southern Rhodesia (Constitution) Act of 1965,  

which removed and reverted to Britain all the legislative powers of the       

Rhodesian legislature. [FN57] By this time, however, the extraconstitutional  

regime effectively controlled the government, including both the civil service

and the military. [FN58]

2. The Judicial Response: Nothing Succeeds Like Success

  For some time, the courts avoided the issue of the legality of the UDI and  

the 1965 Constitution. [FN59] The courts finally confronted the issue in      

Madzimbamuto v. Lardner-Burke, [FN60] a case which some have termed, "[m]ana  

for jurisprudes." [FN61] The government had detained two political activists  

under the 1961 Constitution just prior to the UDI. On the expiration of the   

state of emergency in February 1966, the government continued their detention 

under Regulation 47(3), which derived its authority from the 1965             

Constitution. The detainees challenged the legality of their detention and, by

implication, that of the UDI and the 1965 Constitution.

  The General Division of the High Court rejected the regime's position that  

it was a de jure government by virtue of its effective control of the country 

and the complete overthrow of the old order. [FN62] The Court saw no *62      

difficulty in accepting Kelsen's doctrine of revolutionary legality  [FN63]   

and approved of Dosso. [FN64] But the Court distinguished the situation at    

hand on the ground that Rhodesia was not a sovereign independent state. [FN65]

The Court held that the "1965 Constitution is not the lawful constitution . . 

 and the Government of this country set up under it is not the lawful        

government." [FN66] However, the Court upheld the actions of the              

extra-constitutional regime on the basis of the doctrine of state necessity by

one judge [FN67] and on the basis of "the doctrine of public policy" by the   

other. [FN68]

  On appeal, five judges of the Appellate Division delivered their judgments  

on January 29, 1968. [FN69] Two of the judges held that the regime was a "de  

facto government" which could lawfully do anything which its predecessor could

lawfully have done under the 1961 Constitution. [FN70] Two of them held that  

the regime had acquired "internal de jure status" and was entitled to do      

anything which the 1965 Constitution permitted. [FN71] The fifth judge held   

that the regime had neither de facto nor de jure status because it had not    

usurped the functions of the judiciary, and the High Court remained a court   

constituted under and deriving its authority from the 1961 Constitution. On   

grounds of necessity, however, he held that an *63 act of the regime may be   

upheld as long as it did not defeat the rights guaranteed by the 1961         

Constitution. [FN72]

  Chief Justice Beadle, who declared himself to be a positivist, [FN73]       

reviewed "the status of the present Government," [FN74] guided by Kelsen,     

Dosso, and Matovu, which "show clearly enough that success alone is the       

determining factor." [FN75] Mindful of the efforts of Britain to undermine the

UDI, he concluded that while the UDI regime was "a fully de facto Government  

in the sense that it is in fact in effective control of the [[[State's]       

territory and this control seems likely to continue," [FN76] it was clear that

"[a]t this stage . . . it cannot be said that it is yet so firmly established 

as to justify a finding that its status is that of a de jure Government."     

[FN77] He declined to apply the doctrine of state necessity on the grounds    

that it "is so imprecise in its application," [FN78] and he refused to apply  

the fundamental principle that "nobody may take advantage of a necessity of   

his own making." [FN79] The distinction between de jure and de facto regimes  

led the Chief Justice to, in Eekelaar's phrase, "split[ ] the Grundnorm:"     

[FN80] 

    The present Government has effectively usurped all the governmental powers

under the old Grundnorm, but has not yet succeeded in setting up a new        

Grundnorm in its place . . . until the present Government has achieved the    

status of a de jure government, and the revolutionary Grundnorm becomes the   

new Grundnorm, it must govern in terms of the old Grundnorm . . . . [T]       

herefore . . . the present Government . . . can now lawfully do anything which

its predecessor could lawfully have done, but until its new constitution is   

firmly established, and has thus become the de jure constitution of the       

territory, its administrative and legislative acts must conform to the 1961   

Constitution. [FN81]

  Justice Quenet was more forthright in his acceptance of "Kelsen's theory *64

as applied in the Pakistani and Ugandan cases," [FN82] and concluded that "the

present Government is the country's de facto government; it has, also,        

acquired internal de jure status; its Constitution and laws (including the    

measures here in question) have binding force." [FN83] According to Justice   

Macdonald, "So far as a municipal court is concerned a de facto government is 

a de jure government in the sense that it is the only lawmaking and           

law-enforcing government functioning 'for the time being' within the state."  

[FN84] Consequently, because "[t]he 1965 Constitution is the de facto         

constitution under which the de facto government operates . . . [it] is the de

jure constitution." [FN85] Justice Fieldsend, who believed that a court "is   

not a creature of Frankenstein which once created can turn and destroy its    

maker," [FN86] did not accept that judges could sit "to determine whether the 

constitution under which [the Court] was created has disappeared. Nor can [the

Court] continue to exist to enforce some other constitution." [FN87] While his

position was that "the present authorities . . . are a fully neither de facto,

nor a de jure government and this Court remains a Court constituted by and    

deriving its authority from the 1961 Constitution," [FN88] he recognized the  

need for limited recognition of certain acts of the present authorities on the

grounds of necessity. [FN89]

  Upon appeal, the Judicial Committee of the Privy Council rejected the       

concepts of de facto and de jure as inappropriate in dealing with the legal   

position of a usurper and held that while the legitimate government was trying

to regain control it was impossible to hold that the usurper regime was for   

any purpose a lawful government. [FN90] Dosso and Matovu were accepted as     

valid though not applicable to Rhodesia. [FN91] Consequently, the *65 Council 

held that "the determination of the High Court of Southern Rhodesia with      

regards to the validity of [the UDI regime] . . . [was] erroneous." [FN92]

  The Rhodesian High Court was quick to react to this rebuff. In Regina v.    

Ndhlovu, [FN93] it portrayed the Privy Council's approach as unrealistic and  

legalistic, [FN94] and held that "the present Government [of Rhodesia] is now 

the de jure government and the 1965 Constitution the only valid constitution .

 . . The judgment of the Judicial Committee of the Privy Council is not      

binding on the present High Court of Rhodesia." [FN95] This holding rested on 

Beadle's view that it could now be predicted with reasonable certainty that   

the British government would not, in the foreseeable future, succeed in       

unseating the UDI regime. Consequently, the character of the Court had        

"undergone a transmogrification, as it were," [FN96] and it was no longer     

sitting under the 1961 Constitution which had been "annulled by the efficacy  

of the change." [FN97]

D. The Sallah Case: Ghana 1970

1. The Context

  On February 24, 1966, the armed forces of Ghana staged a coup d'etat and    

toppled the government of President Nkrumah. [FN98] Two days later, the       

military, by proclamation, suspended the 1960 Constitution, dismissed the     

President, dissolved the national assembly, and established the National      

Liberation Council as the new sovereign authority with power to legislate *66 

by decree. [FN99] The proclamation contained a continuation in force          

provision. [FN100] In 1969, the military rule was terminated and civilian rule

was established under a new Constitution. The transitional provisions of the  

new Constitution provided for, among other things, the termination of any     

office "established" by the National Liberation Council. [FN101]

  E.K. Sallah was appointed in October 1967 to a managerial post at the Ghana 

National Trading Corporation (GNTC), a corporation established under the      

Statutory Corporations Act of 1961, and re-established under the new Statutory

Corporations Act of 1964. On February 21, 1970, the new civilian government   

dismissed Sallah, under the transitional provisions of the 1969 Constitution. 

He challenged the validity of his dismissal before the Ghana Court of Appeals 

in Sallah v. Attorney-General. [FN102]

2. The Judicial Response: "Remote" and "Doctrinaire" Kelsen Rejected

  It is significant to note that this was the first instance of judicial      

determination of the validity of a coup d'etat undertaken after the           

extra-constitutional regime had expired. The Attorney-General, relying on     

Kelsen, argued that the 1966 coup d'etat, due to its success, had destroyed   

not only the existing Constitution but also the entire legal order and        

established a new legal order. [FN103] He argued that, with the suspension of 

the 1960 Constitution, the Act that established the GNTC also lost its        

validity and lapsed. [FN104] It regained its validity only by virtue of the   

Proclamation of February 26, 1966. [FN105] Similarly, all public offices in   

Ghana stood abolished by virtue of the successful coup d'etat, and were       

"established" anew by the Proclamation of February 26, 1966. [FN106]          

Consequently, Sallah's office could be terminated as it fell within the       

purview of the transitional provisions of the 1969 Constitution. [FN107] The  

majority of the Court spurned the government's reliance upon Kelsen. The Court

felt that it "will not derive much assistance from the foreign theories,"     

[FN108] and that the 

    *67 experience of the world teaches one that there is often considerable  

divergence between theory and practice; between the process of authorship and 

judicial adjudication. The literature of jurisprudence is remote from the     

immediate practical problems that confront judges called upon to interprete [ 

[ [sic] legislation or indeed to administer any law. [FN109]

  The Court declined to designate the coup d'etat a valid revolution. Instead,

it proffered the view, "What happened in Ghana on 24 February 1966 was just   

the beginning of a revolution which culminated in the promulgation of the 1969

Constitution which annulled or revoked the 1960 Constitution." [FN110] Archer,

J.A., rested his rejection of Kelsen in the difficulty of locating the new    

grundnorm: 

    Suppose we apply this [Kelsen's] juristic reasoning to the present case,  

it follows that when the proclamation suspended the Constitution of 1960, the 

old Basic Norm disappeared. What was the new Basic Norm? Was it the           

proclamation? It was not because it was not a constitution. How then do we    

trace the Basic Norm? Is the Basic Norm the people of Ghana who supported the 

armed forces and the police or is the Basic Norm to be detected from the      

armoured cars at Burma Camp? [FN111]

  For the majority, the question was one of statutory interpretation: whether 

the members of the Constituent Assembly wanted the word "establish" to embrace

not only offices created for the first time by the extra-constitutional       

regime, but also old offices retained by virtue of the Proclamation? Apaloo,  

J.A., answered the question in the following way: 

    I believe members of the Constituent Assembly approached and performed    

their task as practical men of business guided by the experience of our recent

past and informed by an understanding of ordinary English words. I cannot     

accept that in using the word "establish" in section 9(1) they had in mind any

juristic theories on the principle of legitimacy. If that be right, it would  

be, in my opinion, subversive of their intention to interprete [sic] their    

declared will be reference to any such theory. [FN112]

  *68 The majority found that Sallah's office had been established in 1961,   

not by the extra-constitutional regime, and declared his dismissal invalid.   

Anin, J.A., however, adopted Kelsen's view as espoused by the attorneygeneral,

and opined that by virtue of the coup d'etat, "the old legal order founded on 

the 1960 Constitution yielded place to a new legal order under an omnipotent, 

eight-member, military-cum-police sovereign--a veritable octopus whose        

tentacles covered the whole gamut of executive, legislative, and powers of the

state." [FN113] He took the position: 

    Notwithstanding the fact that public offices which were in existence prior

to the coup bore practically the same names before as after the coup, the true

legal position is that these public offices and services were the creation of 

the National Liberation Council and they existed by virtue of, and in         

pursuance of, this Proclamation and in certain specific cases, in pursuance of

subsequent N.L.C. Decrees. [FN114]

  Any evaluation of Sallah must consider the fact that serious allegations of 

personal bias were raised against two of the five judges who heard the case.  

[FN115] Moreover, the case arose in a context "beclouded with deep emotion"   

because over five hundred public officers had lost their jobs with the        

enforcement of the provision in question which formed part of the regime's    

"widely advertised" anti-corruption drive and which was "viewed with disfavor 

by many." [FN116] Sallah and the two judges belonged to minority *69 tribes   

who opposed the majority tribal group of the regime. [FN117] These factors    

raise questions about the weight of personal, political, and tribal           

considerations in the final decision.

E. The Lakanmi Case: Nigeria 1970

1. The Context

  On January 15, 1966, some army officers attempted a coup d'etat in Nigeria  

which resulted in the death of the Prime Minister and some other members of   

the cabinet. [FN118] The remaining federal cabinet and the acting President   

turned over the administration of the country to the General Officer          

Commanding of the Army, General Aguiyi-Ironsi. The military regime suspended  

the provisions of the Constitution dealing with the executive and legislature 

and declared that, while the Constitution "shall have the force of law        

throughout Nigeria," [FN119] the military government "shall have power to make

laws . . . with respect to any matter whatsoever," [FN120] and that "this     

Constitution shall not prevail over a decree, and nothing in this Constitution

shall render any provision of a decree void to any extent whatsoever." [FN121]

The jurisdiction of the courts was ousted from reviewing any act or order of  

the military regime. [FN122] On July 29, 1966, there was another coup d'etat  

in Nigeria and the new military regime continued to govern by decree. [FN123]

2. The Judicial Response: Usurpers Defied

  Before 1970, the Nigerian Supreme Court had faced the question of the nature

of the usurper regime on two occasions. In Boro v. Republic, [FN124] the Court

implicitly recognized the military regime as a lawful government but took the 

position that the regime was not a creature of any new source of *70          

authority, because "[f]ollowing the events of mid-January, 1966, the former   

civilian government of Nigeria handed over power to the military authorities, 

and the government of Nigeria became the Federal Military Government." [FN125]

In Council of the University of Ibadan v. Adamolekun,  [FN126] the Court      

termed the change in government a "military take over of the Government of    

Nigeria," [FN127] which nevertheless "keeps the Constitution of the Federation

alive subject of course to the suspension and modifications made by the       

Decree." [FN128] The Court took the position that it was not inquiring whether

the military regime "could legislate by Edict but only whether . . . the      

[particular] Edict is inconsistent with the Constitution of the Federation."  

[FN129]

  The question of validity and legislative capacity of the                    

extra-constitutional regime was squarely confronted in Lakanmi v.             

Attorney-General. [FN130] The issue was whether military decrees could legally

keep the courts from reviewing orders issued by tribunals of inquiry          

established by the military regime.  [FN131] The Court rejected the           

government's position that "what took place in January 1966 was a revolution  

and the Federal Military Government is a revolutionary Government . . . . It  

accordingly has an unfettered right . . . to rule by force and by means of    

Decrees . . . . " [FN132] The government argued that it was relying upon      

Kelsen's theory of revolutionary legality as espoused by Dosso and Matovu.    

[FN133] The Court did not question Kelsen's position and acknowledged the     

merit of Dosso and Matovu, but distinguished them from the situation in       

Nigeria. In Dosso and Matovu, the existing Constitutions were nullified and   

new legal orders introduced, which was an "abrupt political change" tantamount

to a revolution. However, in Nigeria, necessity dictated an "agreed" partial  

suspension of the Constitution and the formation of an "interim Military      

Government," [FN134] which in turn effected the transfer of power from the old

to the new order.

  The decision of the Court turned on the question of whether the military    

takeover of 1966 was a revolution, which created a new legal order and        

bestowed unfettered legislative power upon the extra-constitutional *71       

regime. The Court said that the 1963 Constitution remained the fundamental and

operative norm against which the courts could measure acts of the "interim    

Military Government." [FN135] Although the Court recognized that              

extra-constitutional acts of a regime could be validated on the ground of     

necessity, it found no necessity for limiting the courts' jurisdiction, or the

passing of ad hominem decrees in this case, and held the decrees invalid.     

[FN136]

  The Court found the decrees invalid on two grounds. First, preclusion of    

judicial review violated the separation of powers guaranteed by the           

Constitution. [FN137] Second, in specifically naming individuals against whom 

orders were issued, the decrees constituted ad hominem laws, thus violating   

the fundamental principle that only a court can find a person guilty. [FN138]

  The Court's decision is vulnerable to criticism as it rests on the dubious  

assumption that the Prime Minister was alive when the remaining cabinet       

decided to turn the government over to the military. [FN139] As Abiola Ojo    

points out, "In the absence of the Prime Minister or of a duly appointed      

acting Prime Minister, there was no one competent under the Constitution to   

call a valid meeting of the Cabinet," hence the gathering that decided to     

"voluntarily" hand over the government to the military was not the Cabinet as 

recognized by the 1963 Constitution. [FN140] Furthermore, the Court "chose a  

singularly inappropriate and unpopular measure on which to challenge the      

authority of [the military] government." [FN141] The decree in question was   

intended to appropriate gains of widespread corruption in Nigerian public     

life, a measure backed by considerable popular support. Consequently, the     

decision led to "the impression that fraud is being encouraged by legal       

technicalities." [FN142]

*72 3. The Aftermath: Rebuke and Capitulation

  The military regime reacted sharply and quickly to the Lakanmi decision and 

to the holding that "the Federal Military Government is not a revolutionary   

government." [FN143] The judgment of April 24, 1970, was followed on May 9,   

1970, by the Federal Military Government (Supremacy and Enforcement of Powers)

Decree No. 28 of 1970, which reasserted the unfettered and unlimited          

legislative competence of the military regime; in explicitly Kelsenite        

language, it declared that the events of January and July 1966 were 

    revolution[s] . . . [that] effectively abrogated the whole pre-existing   

legal order in Nigeria . . . involved an abrupt political change which was not

within the contemplation of the Constitution . . . [and] established a new    

government . . . with absolute powers to make laws . . . . No question as to  

the validity of any Decree or any Edict . . . shall be entertained by any     

court of law in Nigeria . . . . [A]ny decision . . . by any court . . . which 

has purported to declare . . . the invalidity of any Decree . . . is . . .    

null and void and of no legal effect whatsoever as from the date of the making

thereof. [FN144]

  The Supreme Court felt constrained to capitulate in the face of this express

rebuke by the usurper regime. In Adejumo v. Johnson, [FN145] the Court        

acknowledged the validity of Decree No. 28 and, by implication, that of the   

military regime. [FN146] Interestingly, the Court said that Decree No. 28     

"establishes and otherwise confirms the already existing ouster of the        

jurisdiction of courts of law . . . . " [FN147] By saying that the new Decree 

was only declaratory in nature, the Court in effect said that Lakanmi, Boro,  

and University of Ibadan were all wrongly decided.

  The aftermath of Lakanmi is very instructive for any study that aims at     

identifying suitable judicial responses to successful coups d'etat. It clearly

demonstrated the practical limitations a court confronts when faced with *73  

the fait accompli of usurpation. The usurper's monopoly of coercive power     

allows them to ignore any adverse pronouncement by the judiciary or even to   

browbeat it into submission.

F. The Jilani Case: Pakistan 1972

1. The Context

  The extra-constitutional regime in Pakistan validated by Dosso remained in  

power for eleven years. [FN148] Following prolonged civil disobedience, the   

President resigned and handed over the administration of the country to the   

military on March 25, 1969. [FN149] That same evening, the military proclaimed

martial law and abrogated the 1962 Constitution. [FN150] The military's       

refusal to recognize the results of general elections held in December 1970   

led to a civil war and dismemberment of the country in December 1971. [FN151] 

On December 20, 1971, the military handed over the government to the party    

which had won the election in the remaining part of the country.  [FN152] Due 

to the constitutional void, the civilian government took over as a martial law

regime. [FN153]

2. The Judicial Response: Kelsen Renounced and Substituted by the Doctrine of 

Implied Mandate

  Two pending criminal appeals, consolidated as Jilani v. Government of       

Punjab, [FN154] furnished the opportunity to test the validity of the 1969    

coup d'etat. The Supreme Court held the assumption of power by the military an

illegal usurpation. [FN155] The Court, after an extensive analysis of Kelsen  

and Dosso, renounced the doctrine of revolutionary legality and expressly *74 

overruled Dosso. [FN156] The Court advanced several reasons why it considered 

Dosso's adoption of Kelsen improper. First, the Dosso ruling of efficacy of   

the coup was premature when the regime found to be "effective" one day was    

overthrown the next. [FN157] Second, Kelsen's is a descriptive theory of law, 

not a normative principle of adjudication. [FN158] Third, validity of an      

extra-constitutional regime flows not from successful assumption of power but 

from habitual obedience by the citizens. [FN159] Fourth, since the theory of  

revolutionary legality presupposes the primacy of international law over      

municipal law, that theory is of little use to domestic courts.  [FN160]      

Finally, the Court noted that the main author of Dosso was involved with      

drafting the very martial law order which was at issue in the case.  [FN161]

  The Court acknowledged the role judicial pronouncements play in bestowing   

legitimacy to extra-constitutional orders: "However, [sic] effective the      

Government of a usurper may be, it does not within the National Legal Order   

acquire legitimacy unless the Courts recognize the Government as de jure."    

[FN162] The Court also recognized that the Courts do not *75 have a free hand 

in this regard. [FN163] By the time Jilani was decided, the military regime   

had fallen and had been replaced by an elected government. Because the        

elections of 1970, on which the validity of the succeeding elected government 

rested, were held under a framework pronounced by the military regime, the    

Court felt compelled to give legal effect to certain acts of the illegal      

usurper regime. [FN164] The Court employed the doctrine of implied mandate,   

first enunciated by Hugo Grotius, according to which courts may validate      

certain necessary acts of a usurper done in the interest of preserving the    

state because the lawful sovereign would have also wanted these acts to be    

undertaken. [FN165] Furthermore, relying upon Lord Pearce's dissent in the    

Privy Council decision in Madzimbamuto v. Lardner-Burke, [FN166] the Court    

pronounced a catalog of four independent grounds of "condonation" of acts of  

an illegal usurper regime: 

    (1) all transactions which are past and closed, for, [sic] no useful      

purpose can be served by reopening them, (2) all acts and legislative measures

which are in accordance with, or could have been made under, the abrogated    

Constitution or the previous legal order, (3) all acts which tend to advance  

or promote the good of the people, (4) all acts required to be done for the   

ordinary orderly running of the State and all such measures as would establish

or lead to the establishment of, in our case, the objectives mentioned in the 

Objectives Resolution of 1954. [FN167]

  The cogently argued critique of Kelsen remains a major contribution of      

Jilani. It forced other jurisdictions to re-examine the theory of             

revolutionary legality. But the Court's combined use of the doctrines of      

implied mandate and state necessity, notwithstanding the Court's insistence   

that this was "a principle of condonation and not legitimation," [FN168] makes

the *76 decision vulnerable to criticism. First, condoning wrongdoing is an   

executive function not within the purview of the judiciary. Second, the rule  

of decision, fashioned by Grotius, came from an era of absolute monarchies    

before constitutional representative governance, rule of law, and separation  

of powers were established. Finally, the inclusion of the omnibus             

provision--"all acts which tend to advance or promote the good of the         

people"--is troublesome. Besides being very close to constructs like "peace   

and good government," traditionally used to denote unfettered legislative     

power of sovereign legislatures, it does not provide any verifiable standard  

of "good of the people" and is silent as to who shall judge the same. This    

provision opened the door for the Court to use this construction to bestow    

unfettered legislative capacity on a military regime five years later.

G. The Liasi Case: Cyprus 1975

1. The Context

  On July 15, 1974, a coup d'etat took place in Cyprus. [FN169] Greek military

officers, who were in Cyprus for service in the Cyprus National Guard, led and

organized the coup in collaboration with the National Guard and an outlawed   

paramilitary organization. [FN170] The elected President was forced to flee,  

and the coup makers installed one Nicolaos Sampson as President of the        

Republic. [FN171] The coup prompted the invasion of Cyprus by Turkey on July  

20, 1974. [FN172] There was a cease-fire agreement on July 23, 1974.  [FN173] 

That same day, the usurper President resigned and the President of the House  

of Representatives assumed the duties of the President. During the eight days 

that the usurpers held office, a number of public officials were removed from 

their jobs and others appointed in their place. [FN174] Some police constables

whose service was terminated by an officer appointed by the usurpers          

challenged their dismissal in Liasi v. Attorney-General. [FN175]

2. The Judicial Response: Success Plus Popular Acceptance and the Doctrine of 

De Facto Organ

  The applicants' plea that their termination "was an act non-existent in law 

and without any legal effect whatsoever as made by a person acting in         

usurpation of power," [FN176] turned on whether the coup d'etat regime had    

legal validity. On this question "both parties agree[d] as to the legal       

position" [FN177] *77 in that the Deputy Attorney-General "made clear the     

position of the state . . . that the sub judice decision is legally           

non-existent and illegal as emanating from . . . the act of a public          

authority, which in itself was legally non-existent." [FN178]

  The Court, whose search for applicable principles took it as far back as    

Roman Law, advanced the following proposition: 

    According to the case law and legal theories, two are the basic tests     

whereby a coup d'etat is legalized. The first, the substantial test, is       

popular acceptance, even if a tacit one, of the change and the legal values   

thereby invoked and the second, the formal test, is the legalization of the   

"Coup d'Etat Government" through the recognition of its actions by the next   

lawful Government. [FN179]

  Examining the "real facts and circumstances of the coup d'etat," the Court  

noted that violence accompanied the coup, resulting in many dead and injured; 

a curfew was imposed and kept in place; and strong resistance was offered by  

state agencies and the people. [FN180] The Court opined: 

    According to the generally accepted principles of Law, it was             

indispensable, that further to the submission there would have been active    

acceptance, or a persistently long and conscious silence under the appropriate

conditions, and there were not existing appropriate conditions for an         

opportunity to be given for manifesting, if it would have ever been           

manifested, a conscious recognition, or a tacitly manifested respect of the   

coup d'etat. [FN181]

  The Court held that the coup failed to meet the substantial test of         

legality: "The violently imposed will did not manage to inspire the respect   

and the obedience to the values which it invoked and called upon society as a 

whole to recognize." [FN182] As for the formal test, i.e., recognition of     

actions of a usurper regime by the subsequent lawful government, the Court    

noted that the lawful government had reinstated many public officials         

dismissed by the usurpers and the legislature had enacted the coup d'etat     

(Special Provisions) Law, 1975 (No. 57 of 1975), which expressly provided that

"the coup d'etat and the 'coup d'etat Government' had no legal basis          

whatsoever." [FN183] The Court thus held that the usurper regime *78 failed   

the formal test too.

  The Court then considered whether the doctrine of the de facto organs       

applied to the case. This doctrine, which is prompted by "reasons of social   

order and stability . . . [and is] combined with the legal principle that     

'common misconception creates law,"' [FN184] provides that acts of a de facto,

though illegal, public organ be deemed valid if it constitutes "a plausible   

appointment . . . [and does] not suffer from such an illegality so as to be   

rendered as non-existent in law." [FN185] The "plausible appointment" is to be

tested on an objective standard of "whether in the opinion of a reasonable and

prudent man, under the circumstances, in which in the particular case the     

appointee was exercising his duties, it was possible and reasonable to be     

taken that he was legally possessing the capacity of the organ." [FN186]

  The Court held that the element of plausibility was lacking because         

appointment of the Police Chief who dismissed the applicants constituted "a   

local extension of usurpation of power and overthrow of the constitutional    

order." [FN187] Moreover, because the circumstances of the illegal appointment

"were known to everyone," the case falls within an exception to the de facto  

organ doctrine, namely that the doctrine "does not apply where the            

circumstances responsible for the legal defect, are known to everybody."      

[FN188]

  Both the fact that the short-lived usurper regime had already fallen and the

fact that the new regime had also joined the petitioner's plea to designate   

the coup d'etat illegal, made this an easy case to decide. While Jilani had   

only implied some desirable modifications of Kelsen's doctrines, Liasi        

introduced the "popular acceptance" test for legalization of a coup d'etat.   

But, as discussed below, this only exacerbated the evidentiary problems for a 

court attempting to determine the success of a coup d'etat and further        

confused the separate issues of legitimacy and validity of a legal order.

*79 H. The Bhutto Case: Pakistan 1977

1. The Context

  Following the repudiation of revolutionary legality by Jilani, Pakistan     

started its first experiment with representative democracy under a            

Constitution adopted in 1973. [FN189] However, the experiment was short lived.

Following charges of organized rigging of the general elections of early 1977,

mass protests and civil disobedience ensued. On July 5, 1977, the military    

declared martial law, removed and detained the Prime Minister and dissolved   

the Parliament. Mindful of the holding of Jilani and Article 6 of the 1973    

Constitution, which designated subversion of the Constitution as treason, the 

military regime took the position that "the Constitution has not been         

abrogated. Only the operation of certain parts of the Constitution has been   

held in abeyance." [FN190] Detention of the Prime Minister under Martial Law  

Order No. 12 of 1977, was challenged before the Supreme Court in Bhutto v.    

Chief of Army Staff [FN191] as a violation of fundamental rights guaranteed by

the Constitution.

2. The Judicial Response: Constitutional Deviation Dictated by Necessity

  The Supreme Court admitted the petition for hearing in defiance of express  

ouster of jurisdiction from martial law orders. As an expression of its       

disapproval, the regime removed the Chief Justice within two days of admission

of the petition. [FN192] The petitioner urged the Court to follow Jilani, and 

to designate the coup an illegal usurpation. The regime, besides pointing to  

the ouster of jurisdiction and the suspension of fundamental rights by the    

Laws (Continuance in Force) Order, 1977, [FN193] relied on Kelsen to argue    

that the proclamation of martial law had brought a new legal order into being,

and this new legal order, even if it were only temporary, had displaced the   

former legal order. [FN194] While the Court *80 refused to resurrect Dosso and

rejected the argument that "effectiveness of the political change [[[is] the  

sole condition or criterion of its legality," [FN195] it also declined to     

follow Jilani and hold the coup d'etat an illegal usurpation.  [FN196] While  

recognizing its own inability to determine "the factual correctness or        

otherwise of the several allegations and counter allegations made by the      

parties against each other," [FN197] the Court, after considering "the total  

milieu in which the change [was] brought about,"  [FN198] concluded that the  

coup d'etat was "an extra-constitutional step, but obviously dictated by the  

highest considerations of State necessity and welfare of the people," [FN199] 

and christened the new legal order "a phase of constitutional deviation       

dictated by necessity." [FN200] While insisting that "the 1973 Constitution   

still remains the supreme law of the land, subject to the condition that      

certain parts thereof have been held in abeyance,"  [FN201] and that "the     

superior Courts continue to have the power of judicial review," [FN202] the   

Court held that the legislative capacity of the military regime included the  

"power to amend [the 1973 Constitution]."  [FN203] This, coupled with the     

validating "acts which tend to advance or promote the good of the people,"    

[FN204] amounted to bestowing unfettered legislative power on the             

extra-constitutional regime, and ignored the traditional limits of the        

doctrine of necessity which the Court claimed it was applying.

  Qaisar Khan, J., however, was of the view that due to the success of the    

coup, a "de facto new Legal Order" had displaced the 1973 Constitution        

completely, and the Judges of the Supreme Court by taking a new oath of office

prescribed by the military regime "have conceded the de facto existence of the

new Legal Order." [FN205] Quoting Kelsen and Madzimbamuto *81 extensively, he 

argued, "The municipal Courts have always to enforce the laws of the de facto 

Government as it is such a Government which can enact law, can appoint Judges 

and can enforce the execution of law." [FN206] He concluded that because the  

Court "derives its jurisdiction from the new Legal Order," it cannot assert   

jurisdiction in defiance of provisions of the new order. [FN207]

  The "phase of constitutional deviation" sanctioned by Bhutto lasted over    

eight years; martial law was lifted on December 30, 1985. As for the survival 

of judicial review, the Supreme Court in Bhutto v. State, [FN208] held that   

once a regime had been validated by the doctrine of necessity, its individual 

actions had to be construed as being necessary if they reasonably fell within 

the categories enumerated in Bhutto, and the executive had broad discretion in

this regard. The military regime made a clean break with even the minimal     

limitations upon its legislative capacity implied by Bhutto by promulgating   

the Provisional Constitutional Order, 1981 [PCO], whereby the earlier pretense

of keeping the 1973 Constitution alive though in abeyance was dispensed with. 

[FN209] This was prompted by Quetta High Court's invalidation of the          

Constitution (Amendment) Order, 1980 (P.O. No. 1 of 1980), which ousted       

jurisdiction of superior courts to question proceedings or orders of military 

courts and tribunals. [FN210] The PCO expressly provided: 

    Notwithstanding any judgment of any court, including any judgment in      

respect of the powers of the courts relating to judicial review, any court,   

including the Supreme Court and a High Court, shall not . . . make an order   

relating to the validity or effect of any Order. . . made by the Chief Martial

Law Administrator or a Martial Law Administrator or of anything done, or      

action taken, or intended to be done or taken, thereunder. [FN211]

  This blanket ouster of the courts' jurisdiction was coupled with the        

requirement that all superior court judges take a new oath of office pledging 

fidelity to the PCO [FN212] and inviting only selected judges to take the new 

oath. [FN213] Furthermore, the military regime expressly assumed the power to 

*82 amend the Constitution at will. [FN214] The PCO thus "sealed the defeat of

the Court's constitutional endeavors." [FN215]

I. The Valabhaji Case: Seychelles 1981

1. The Context

  Upon gaining independence, Seychelles adopted the Independence Constitution 

of 1976, which provided for a parliamentary form of government. On June 5,    

1977, a coup d'etat deposed the constitutional government. The coup leaders   

charged that the deposed President intended to alter the Constitution and     

postpone until 1984 elections due in 1979. [FN216] A Proclamation by the coup 

leaders on June 13, 1977, suspended the Constitution and vested the power to  

make laws by decree in France Albert Rene, the ex-Prime Minister, who the coup

makers installed as President. Another Proclamation on June 28, 1977, revoked 

the constitution and replaced it with one that eliminated the parliament and  

transferred unfettered legislative powers to the President. The               

extra-constitutional regime formulated another Constitution in 1979. This     

regime purported to become the constitutional government in 1981 by elections 

deemed to have endorsed the new constitution. Free multi-party elections were 

not held until July 1993. [FN217]

2. The Judicial Response: Kelsen Rehabilitated

  Valabhaji v. Controller of Taxes [FN218] furnished the Seychelles Court of  

Appeal the opportunity to examine the validity of the usurpation. The         

appellant, who had been served notices of amended assessments of income tax   

under the Income Tax Decree of 1978, argued that the Decree, and in effect all

legislation enacted in Seychelles in 1977 and 1978 by the President as the    

sole legislative authority, was unconstitutional. The attorney-general,       

representing the State, relied on the application of Kelsen in Dosso and      

Matovu to propose, "When a Government in power has effective control with the 

support of a majority of the people and is able to govern efficiently that    

Government should be recognized as legal." [FN219] The attorneygeneral also   

reminded the court of de Smith's admonition, "Legal theorists have no option  

but to accommodate their concepts to the facts of political life. Successful  

revolution sooner or later begets its own legality." [FN220]  *83 The Court's 

survey of "judicial consideration in recent years" of "abrupt changes in      

Government," demonstrated that there was "some variety of opinion," but that  

"frequently the differences lie more in the assessment of fact or the         

application of principle to fact than in the substance of the principles      

themselves." [FN221] The Court found: 

    Throughout the decisions and the relevant literature there is an          

acceptance of the need to preserve the fabric of society. . . . If the State  

and society are to survive, a gulf cannot be permitted to open between what   

the executive arm and the judiciary believe to be the legal basis of authority

in the country: the 'grund' norm as it has been called. [FN222]

  Review of the case law and scholarly literature led the President of the    

Court, Sir Michael Hogan, to conclude: 

    Central to nearly all thinking on this subject is the belief that         

sovereignty ultimately depends on consent or acceptance by the people,        

manifested by obedience to the precepts of those claiming authority. Most of  

the disputes have turned on whether that acceptance had been established or at

what point it had been established, but once firmly established there appears 

to have been little dispute as to its consequences . . . . Acceptance, consent

or its equivalent remains a touchstone. [FN223]

  Hogan, P., then raised the question: "How is [consent] to be ascertained?"  

[FN224] After noting the diversity of positions on this central issue,        

[FN225] he concluded that, "whether the term chosen is success or submission, 

consent or acceptance, efficacy or obedience there appears to be a consensus  

or at least a strong preponderance of opinion that once the new regime is     

firmly or irrevocably in control it becomes a lawful or legitimate government 

and entitled to the authority that goes with that status. " [FN226] He then   

dealt with the *84 timing of validity and legitimacy of a usurper regime and  

asked, "But what about the interval if any, before it is firmly established   

and is merely en route to that position?" [FN227] Relying on the American case

of Williams v. Bruffy, [FN228] he held that "when a regime is firmly          

established and accepted as legitimate this legitimation is extended back to  

cover legislation exacted by the regime from the inception of its control."   

[FN229] He noted that the Court had the advantage of not having to decide this

case "in mediis rebus," but after an interval of some four years, "during     

which the new revolutionary regime has enjoyed unchallenged authority and     

maintained stable and effective government in the Seychelles, with little or  

no interruption in the ordinary life of its citizens. But, even if I did not  

have the benefit of this hindsight I believe I would have come to the         

conclusion from the smoothness and efficacy of the revolutionary transition   

that the new regime had by the 28th June 1977 received such widespread and    

unqualified acceptance and consent that it was already a legal authority at   

that time." [FN230]

  The Court ultimately held that the decrees enacted in 1977 and 1978,        

including the Income Tax Assessment Decree of 1978, were valid and enforceable

because the extra-constitutional regime had acquired legitimacy and validity. 

[FN231]

J. The Mitchell Case: Grenada 1986

1. The Context

  Grenada became an independent state in 1974, with a Constitution that       

provided for a parliamentary system and fundamental human rights. [FN232] The 

Constitution also established a Supreme Court of Grenada and the *85 West     

Indies Associated States and the right to appeal to the Privy Council. On     

March 13, 1979, the New Jewel Movement, a leftist political party, staged a   

coup d'etat against the notoriously corrupt Prime Minister Sir Eric Gairy, and

assumed power as the People's Revolutionary Government (PRG).  [FN233] The PRG

suspended the Constitution, although the Queen remained the Head of State, and

the Governor-General remained in office. [FN234] The PRG also took all        

executive and legislative power and abolished appeals to the Privy Council,   

and established new superior courts. [FN235] Existing laws continued in force,

except as amended or repealed by the PRG. [FN236]

  On October 19, 1983, following dissension within the PRG, the Prime Minister

and other Ministers were killed, and General Austin, head of the army, assumed

power, declaring himself Chairman of a Revolutionary Military Council (RMC).  

[FN237] Six days later, armed forces of the United States and some Caribbean  

states invaded Grenada and arrested members of the RMC. [FN238] Following the 

cessation of hostilities on October 31, 1983, the Governor-General issued a   

proclamation whereby he assumed executive control of the government of        

Grenada. [FN239] By another proclamation, the Governor-General declared a     

state of emergency, assumed legislative powers, declared continuation of all  

laws in force before October 19, 1983, subject to modifications, and retained 

the judicial system created by PRG. [FN240] On November 9, 1984, the          

Governor-General promulgated the Constitution of Grenada Order 1984, which    

brought the 1973 Constitution back in force except as amended by the          

Governor-General. [FN241] Following new elections, the new legislature enacted

Act No. 1 of 1985, "to confirm the validity of laws made during the period    

between March 1979 and November 1984 [when the Constitution of Grenada was    

suspended]." [FN242]

  In August 1984, 19 leaders of the RMC were charged with murder and were     

bound over to stand trial before the High Court of Grenada. In a pretrial     

motion, the defendants challenged the legal existence, constitutionality, and 

validity of the High Court. They claimed that the High Court formed part of   

the judicial system which the PRG had created in a *86 manner contrary to the 

1973 Constitution and was hence invalid. Furthermore, they claimed the        

Governor-General's confirmation of the PRG judicial system was also an        

unconstitutional usurpation of legislative power. Finally, insofar as Act No. 

1 of 1985 purported to accord validity to PRG's judicial system legislation   

and the Governor-General's later confirmation of the same, it constituted an  

amendment of deeply entrenched provisions of the Constitution by way of       

ordinary legislation. [FN243]

2. The Judicial Response: Kelsen Modified-Effective Control Plus Popular      

Support

  In the High Court, Chief Justice Sir Archibald Nedd started with the        

question: "Did the PRG establish its own grundnorm?" [FN244] He answered the  

question in the negative because PRG's Declaration of Revolution had pledged  

an early return to constitutional rule and its changes in the judicial system 

were minor. [FN245] However, because the PRG had overthrown a repressive,     

though constitutional, regime, "There is no doubt that the revolution was a   

popular one and welcomed by the majority." [FN246] Thus, it was not "a usurper

in the Jilani sense but rather a usurper in the sense [of] . . . the          

Seychelles [[[Valabhaji] case . . . that is to say with a right to have his   

acts validated or condoned by the application of the doctrine of necessity."  

[FN247] The Court held that "the situation at the time of the seizure of power

and the effectiveness of the rule. . . [while] the PRG held power go to make  

valid and/or legitimate acts of the PRG." [FN248] The Court further ruled that

the High Court was legal and valid and had jurisdiction to hear and determine 

the indictments preferred against the accused. The Court based this           

determination on grounds of necessity. Because the pre-revolutionary court,   

the West Indies Associated States Supreme Court, had ceased to function in    

Grenada in the wake of the coup, it was a matter of public necessity that the 

PRG should have instituted its own system of courts. [FN249] The              

Governor-General's actions were likewise validated. [FN250] Consequently, the 

High Court, though admittedly extra-constitutional, *87 was nevertheless valid

and had jurisdiction over the matter on grounds of public necessity.

  On appeal, Haynes, President of the Court of Appeals, held that, while he   

was unable to find that the PRG had ever attained de jure status, [FN251] the 

High Court was "temporarily" valid on grounds of state necessity, until such  

time as the current government took appropriate steps to reinstate the Court  

contemplated by the 1973 Constitution. [FN252] Peterkin, J., concurred with   

both conclusions. [FN253] Liverpool, J., concurred with validation of the High

Court on grounds of necessity, [FN254] but also held that the PRG had become  

"legitimate or lawful government." [FN255]

  *88 To determine the "twin questions of the legitimacy of a revolutionary   

regime and/or the validity of any of its 'laws,"' Haynes, P., noted that the  

PRG was recognized by many states, but opined that "such recognition could and

did not per se confer de jure status on the regime." [FN256] He then undertook

an exhaustive though cautious review of Kelsen, Dosso, and its commonwealth   

progeny. [FN257] He found "the right principles of revolutionary legality. . .

from a distillation" of these cases, but he "modified or qualified or         

amplified [them] for application here in Grenada or in the Caribbean as a     

whole." [FN258] He listed four conditions for a revolutionary regime to become

valid and legitimate: 

    (a) the revolution was successful, in that the Government was firmly      

established administratively, there being no other rival one; (b) its rule was

effective, in that the people by and large were behaving in conformity with   

and obeying its mandates; (c) such conformity and obedience was due to popular

acceptance and support and was not mere tacit submission to coercion or fear  

of force; and (d) it must not appear that the regime was oppressive and       

undemocratic. [FN259]

  Characterizing each of these conditions as "a question of fact," [FN260]    

Haynes, P., found that, while the PRG met the first two conditions, [FN261]   

there was insufficient proof of popular acceptance and support. [FN262] He *89

rejected the High Court's determination that "the revolution was a popular one

and welcomed by the majority of the Grenadans," [FN263] because there was     

insufficient evidence from which to infer popular support. [FN264] He was     

neither "prepared to infer [legitimacy] from the mere length of time [in      

power]," nor infer it from "the Governor-General's recognition and            

continuation of most of the laws promulgated by the [PRG] regime and/or from  

Parliament's 'confirmation' of their 'validity' and like continuance." [FN265]

He wondered, "[I]f the revolution had popular support, why the substantial    

delay in going to the people for a mandate to rule?" [FN266] This led him to  

conclude that "mine is not a judgment that the regime never actually became a 

de jure government . . . . It is only a finding that, on the limited material 

before us, I feel that I cannot find that it did . . . . " [FN267] The appeal 

was nevertheless dismissed because the High Court was found to be temporarily 

valid on grounds of state necessity. [FN268]

*90 K. The Mokotso Case: Lesotho 1988

1. The Context

  Lesotho gained independent status in 1966, by virtue of the Lesotho         

Independence Act 1966, enacted by the British Parliament. [FN269] A           

Westminster model Constitution took effect on October 4, 1966, which provided 

for a sovereign democratic kingdom, a bicameral parliamentary system, and     

protection of fundamental human rights which formed part of the entrenched    

provisions of the Constitution. The first general elections were held on      

January 27, 1970, which resulted in the defeat of the incumbent Prime         

Minister, Chief Jonathan. Chief Jonathan's response was to nullify the        

elections, suspend the Constitution, proclaim a state of emergency and assume 

dictatorial powers while retaining the King as a figurehead. [FN270] For the  

next 16 years this extra-constitutional regime remained in power and became   

notorious for abuses of political and individual freedoms. On January, 20,    

1986, the Lesotho Paramilitary Force (LDF) staged a coup d'etat. While the    

King remained in office, the LDF established a Military Council. The King,    

acting on the advice of the Military Council, assumed all executive and       

legislative authority. Existing laws were to remain in force unless           

inconsistent with Orders of the Military Government and the courts were to    

retain their jurisdiction.  [FN271]

  In Mokotso, the plaintiffs, who alleged that the military regime had denied 

their freedom of association guaranteed by the 1966 Constitution, challenged  

the validity of the military regime and sought a declaration that regimes     

established by both the 1970 and 1986 coups were unlawful. [FN272]

2. The Judicial Response: Pure Kelsen Rehabilitated

  The High Court of Lesotho, in a 168-page opinion by Cullinan, C.J., started 

with an acknowledgment that both the 1970 and 1986 coups were                 

extra-constitutional and proceeded to inquire whether they could be validated 

under any legal principles. [FN273] The Court first examined Kelsen's theory  

of revolutionary validity and summarized it as "the old truism, nothing*91    

succeeds like success." [FN274] The Court then surveyed the application of    

Kelsen, [FN275] and the doctrine of State Necessity, [FN276] in different     

jurisdictions. The Court concluded that, while the doctrine of state necessity

was wellestablished, its application indicates "confusion as to identifying   

where the necessity lies in each case." [FN277] The major problem identified  

was that, although some courts "point to the necessity facing the Court,      

rather than the necessity, if any, which gave rise to the unconstitutional    

action in the first case . . . [others] seem . . . to place more emphasis upon

the necessity giving rise to the unconstitutional action." [FN278] Finding    

that "the true test is that of the necessity, if any, which faces the court," 

[FN279] i.e., that of avoiding a legal vacuum and chaos and preserving the    

fabric of society, the doctrine was held to be "appropriate to the case of a  

national emergency during the administration of a lawful government."  [FN280]

While the doctrine applies to "the unconstitutional assumption of power by a  

constitutional authority, where such action is taken to preserve rather than  

to destroy the old legal order," after a successful revolution "[t] he        

likelihood is there, as the clash of arms throughout the course of history    

establishes, that there never will be any return, at least not to the old     

legal order as such." [FN281] The Court concluded: 

    In brief the question for the Court . . . as far as the doctrine of       

necessity is concerned, is not whether to validate [unconstitutional]         

assumption of power, for in truth it cannot do so on the basis of necessity,  

but whether to validate the subsequent invalid but necessary actions of the   

power-assuming authority, in order to preserve the fabric of society . . . .  

Thus to speak of the doctrine operating to validate a new regime, rather than 

its action, is . . . in essence to apply the doctrine of the successful       

revolution. [FN282]

  The Court then turned to Kelsen and observed that "[t]o deny Professor      

Kelsen's theory of the successful revolution is simply to turn one's back on  

the course of history." [FN283] The Court examined the criticisms leveled     

against Kelsen by Sallah, Jilani, Bhutto and Mitchell, and countered that     

these cases failed to recognize that while a revolution requires acceptance to

be deemed effective, [FN284] acceptance does not mean that the new order has  

to be popular, but simply involves "acquiescence . . . submission. . . *92    

obedience . . . [and] acceptance." [FN285] The Court then fashioned the test  

of legitimation: 

    A court may hold a revolutionary Government to be lawful, and its         

legislation to have been legitimated ab initio, where it is satisfied that (a)

the Government is firmly established, there being no other government in      

opposition thereto; and (b) the Government's administration is effective, in  

that the majority of the people are behaving, by and large, in conformity     

therewith. [FN286]

The Court placed the burden of proof of legitimacy on the new regime.         

[FN287]

  The Court then considered the question of a court's "jurisdiction or        

competence to decide on the legitimacy of a revolutionary regime." [FN288]    

After reviewing the treatment of the question in Madzimbamuto, the Court      

concluded: 

    Whether therefore the Judge is appointed under the old or the new legal   

order, the situation is equally anomalous. One is called upon to pronounce    

that the source of his authority has lost its validity, the other to pronounce

that the source of his authority never had any validity. I do not see that the

necessary inquiry is inconsonant with the particular judicial oath: on the    

contrary, the oath binds the judicial conscience in the most difficult of     

circumstances. If, as a result of such inquiry the particular Judge finds his 

position untenable, then that is also a matter for the judicial conscience.   

But there can be no disclaimer of jurisdiction: there can be no recusal.      

Decide he must. [FN289]

  Applying the test of legitimation first to the 1970 coup d'etat, the Court  

took "judicial notice" of "the notorious fact" that the coup was successful.  

[FN290] The Court cited and quoted with approval two unpublished cases which  

held that the 1970 coup had proved to be a successful revolution establishing 

a lawful government. [FN291] In view of this prior judicial recognition, *93  

and the operation of stare decisis, the Court did not consider any further    

discussion necessary.

  Turning to the 1986 coup, the Court found that since the government was     

firmly established and functioning effectively, it was the lawful government. 

[FN292] The Court first insisted that "[i]t is the people, not this Court, who

in reality by their acceptance have conferred legality upon the Government."  

[FN293] In making the determination of the efficacy of the coup d'etat, the   

Court relied on an affidavit by the Attorney-General stating that the         

government has effective control, its laws are enforced and obeyed, and       

decisions of Courts are enforced. [FN294] The Court proceeded to take         

"judicial notice" of "notorious facts," which included the fact that the      

government is in effective control; that it has adopted a "formidable body of 

legislation;" that it has facilitated effective functioning of the judiciary; 

that the rule of law is firmly established; "that the vast majority of the    

people are behaving in conformity with the Government's administration;" and  

"that peace and stability now reign." [FN295]

  The Court then assessed the popularity of the revolution. [FN296] It again  

took judicial notice of facts which included: the government's promotion of   

health and education, establishment of peace and stability and jubilation in  

the streets after the people had heard news of the coup d'etat. [FN297]

L. The Matanzima Case: Transkei 1988

1. The Context

  Prior to 1976, Transkei formed part of the Republic of South Africa.        

[FN298] In 1976, it was granted independence by the Status of Transkei Act 100

of 1976. [FN299] The Act gave the legislative assembly of Transkei the power  

to adopt a Constitution for the new state. Such a Constitution was adopted and

came into effect on the day of independence, October 26, 1976.  [FN300] The   

Constitution, which envisaged a parliamentary form of government, provided for

a non-executive President, elected for seven years by the National Assembly,  

who acted on the advice of the Executive Council which consisted of the       

Ministers of State. [FN301] Parliament, consisting of the *94 President and   

the National Assembly, was the sovereign legislative authority. [FN302] The   

National Assembly consisted of the five Paramount Chiefs, seventy Chiefs      

representing enumerated districts, and seventy-five elected members. [FN303]  

The judicial power was vested in an "independent" judiciary. [FN304]

  On September 24, 1987, the military forced the resignation of eight cabinet 

ministers, announced that Prime Minister George Matanzima had fled the        

country, and formed a "caretaker" government. [FN305] The Transkei National   

Independence Party, whose government had been removed and which still         

commanded a substantial majority in the National Assembly, elected Miss Stella

Sigcau as its leader. [FN306] On October 8, 1987, she became Prime Minister   

and a new cabinet was appointed. [FN307] On December 30, 1987 the Commander of

the Transkei Defense Forces declared martial law, suspended the Constitution  

and removed the government. [FN308] He announced that the country would be run

by "an interim government" consisting of a Military Council supported by an   

appointed Council of Ministers. [FN309] The next day martial law was lifted.  

[FN310] On January 5, 1988, a decree was published in the Government Gazette  

which provided, among other things, that 

    the executive and legislative authority . . . is vested in the President  

and he shall exercise such authority on the advice of the Military Council . .

 . [E]very instrument signed by the President shall be counter-signed by a   

member of the Military Council . . . . The President shall by decree make laws

 . . and may amend or repeal any law. . . . No court of law shall be         

competent to inquire into or to pronounce upon the validity of any decree. No 

action or other legal proceeding, whether civil or criminal, shall be         

instituted in any court of law against (a) the President; [and] (b) any       

officer or member of the TDF . . . by reason of any action taken or thing done

in order to effect the military takeover of power on 30 December 1987.        

[FN311]

  The deposed Prime Minister moved the High Court of Transkei to declare the  

decree null and void and to direct the President to summon the Parliament into

session in accordance with the Constitution in Matanzima. [FN312]

2. The Judicial Response: Kelsen Unmodified

  In deciding whether or not the present Military Government and its Decrees  

were legally valid, the Court turned to the Lesotho case of *95 Mokotso, one  

it thought was "very much in point." [FN313] It noted that the Order at issue 

in Mokotso was so similar to the Decree in question in Matanzima, "that it    

seems likely that the latter was modeled on the former for guidance." [FN314] 

Relying on the discussion in Mokotso of cases concerning                      

extra-constitutionality, the Court found that, when faced with a similar      

problem, judges in other countries have either invoked the doctrine of        

revolutionary legality or the doctrine of State necessity, "although in some  

instances there seems to have been a tendency to merge the two doctrines."    

[FN315] The Court found Cullinan, C.J.'s reasoning in Mokotso that came "down 

very firmly on the side of doctrine of revolutionary legality . . .           

convincing." [FN316] The Court considered the Mokotso test, but preferred "to 

formulate [the Mokotso test] in what is perhaps a more positive manner . . . .

" [FN317] The Court then stated: 

    A revolutionary Government becomes lawful and its legislations legitimated

ab initio when (a) it is firmly established, there being no real danger that  

it will itself be ousted from power, and (b) its administration is effective, 

in that the people, by and large, have acquiesced in and are behaving in      

conformity with its mandates. [FN318]

  The Court then dealt with the petitioner's argument that before a           

revolutionary government could claim to be "firmly established," it should    

have to show that it "is likely to continue" in power, and that, since the    

military regime claims that it is an "interim government" and intends to      

return the country to civilian rule in due course, it by definition is not    

"likely to continue" in power. [FN319] The Court noted that Beadle, C.J.'s    

distinction between de facto and de jure governments proffered in             

Madzimbamuto, upon which petitioner's argument relies, had been criticized by 

the Privy Council. It then opined that the Rhodesian judge "had in mind not   

the possibility that a revolutionary Government might voluntarily relinquish  

power but the possibility that it might be forced out of power." [FN320] The  

Court concluded that "if a revolutionary Government is so entrenched that the 

only way in which it can reasonably be expected to *96 lose office is if it   

voluntarily relinquishes power, that fact in itself proves that it is indeed  

'firmly established."'  [FN321]

  The Court proceeded to apply its two prong test of legitimation. It held    

that the regime was "firmly established" because "there is no evidence        

whatsoever that any group of persons is trying to oust the Government from    

power, let alone any evidence to suggest that there is any danger that the    

Government may be forced out of power." [FN322] As to whether the regime was  

"effective," the Court refused to put credence in the applicants' affidavits  

which referred to strikes by postal workers, nurses, and medical employees to 

establish a lack of public acceptance of the regime. [FN323] Instead, the     

Court favored the answering affidavits, which claimed that the strikes        

resulted from conditions of service inherited from the deposed government.    

[FN324] The Court cited affidavits by heads of each governmental department   

averring that there had been no opposition among public servants or members of

the public to the new regime, and that the regime's decrees had been given    

effect and the general administration of each department had proceeded        

smoothly. [FN325] Finally, the Court took judicial notice of the "plain fact" 

that there had been no sign of civil disobedience or rejection by the people  

of the new government.  [FN326] This judicial notice lead the Court to answer 

the "effectiveness" question in the affirmative and to be "satisfied that we  

can properly find that the Military Government is a lawful Government and that

the laws that it has introduced have validity ab initio." [FN327]

M. The Banda Case: Bophuthatswana 1989

1. The Context

  On February 10, 1988, sections of the military of Bophuthatswana attempted a

coup d'etat. [FN328] The President and Cabinet were taken into custody and    

forced to resign their posts. Some military bases and the broadcasting center 

were occupied and a new President and Cabinet were *97 appointed. [FN329] The 

South African military intervened, subdued the coup makers, and reinstated the

deposed government. [FN330] Sando Johannes Banda, the leader of the attempted 

coup, and 194 others were brought to trial on the charge of high treason.     

[FN331] The defense objected on the grounds that the indictment disclosed no  

offense against the accused. [FN332] Professor John Dugard, appearing for the 

defendants before the Supreme Court of Bophuthatswana, argued that the crime  

of high treason by definition can only be committed against a state possessing

majestas (sovereignty). [FN333] Since Bophuthatswana was a creation of the    

South African legislature as part of the Pretoria regime's policy for the     

separate development of racially defined sections of the South African        

population (apartheid), it lacked the capacity of statehood in international  

law and consequently the attribute of sovereignty.  [FN334]

2. The Judicial Response: Failed Coup d'Etat is Treason

  The threshold issue of the case was whether a court established by the      

Constitution of Bophuthatswana was precluded from inquiring whether           

Bophuthatswana was a sovereign state. Friedman, J., could not "find any       

authority or logical reason precluding [him] from considering" the issue.     

[FN335] In order for the state to succeed on the charge of high treason, he   

wanted to "be satisfied that an integral part of the offence, namely that the 

State possesses sovereignty or majestas, has been proved by the State . . . . 

I must decide where the quality of majestas resides." [FN336] The Court relied

on Madzimbamuto [FN337] and various South West African (Namibia) cases        

[FN338] for this position.

  The Court first reviewed the constitutional history of the creation of      

Bophuthatswana. It noted that Bophuthatswana became a sovereign independent   

state on December 6, 1977, by an act of the legislature of South Africa.      

[FN339] On the same day the legislative assembly of Bophuthatswana promulgated

the Republic of Bophuthatswana Constitution Act 18 of 1977.  [FN340] Thus,    

Bophuthatswana became sovereign and independent; *98 its parliament having    

unfettered legislative powers and over which the Republic of South Africa     

"cease[d] to exercise any authority." [FN341] Furthermore, section 1(1) of the

Constitution provided that "Bophuthatswana is a sovereign independent State . 

 . . " [FN342] Finally, the Court cited as "weighty permissive authority,"   

[FN343] S v. Marwane, [FN344] in which the Appellate Division of South Africa 

recognized, accepted, and applied the principle of sovereign independence of  

Bophuthatswana. This Court concluded that "according to law of this country   

and that of South Africa, Bophuthatswana is an independent sovereign State    

having majestas." [FN345]

  Curiously, the Court did not stop the inquiry there, but instead agreed with

the defense counsel's position that "the fact that [the] Constitution declares

in Section 1 that Bophuthatswana is a sovereign and independent state is not  

conclusive proof of [its] statehood," and that "whether or not Bophuthatswana 

is a State for the purposes of the crime of high treason must be determined by

international law." [FN346] This position is problematic on three counts.

  First, the inquiry started as one to determine whether the State "possessed 

majestas or sovereignty." [FN347] A simple reference to the Constitution under

which the Court sits should resolve this inquiry. After the international law 

divergence, the Court itself came around to the same conclusion at the end of 

the opinion: "These provisions [of the Status Act and the Constitution] are   

clear and unambiguous and I must apply them. It would be incorrect and        

contrary to legal principle to disregard the clear declaration of the         

sovereignty of Bophuthatswana. . . . " [FN348] What would have been the       

implication of a contrary holding? The Court would have questioned the        

validity of the Constitution to which it owed its very existence. [FN349] Such

a position has been characterized as a "judicial 'revolution' against the     

Constitution."  [FN350]

  Second, the inquiry purported to determine "where the quality of majestas   

resides." [FN351] This is a legitimate inquiry for a court to undertake, as it

would involve a judicial decision on the distribution of sovereignty, or      

separation of powers, within a particular state under a particular            

constitutional order. But this was not a problem in this case and the Court   

never *99 actually undertook any such inquiry. Third, the Court collapsed the 

municipal law status and international law status of a state and its          

sovereignty. The two statuses do not necessarily coincide. The former is      

determined by the municipal law of the state in question while the latter is  

guided by the rules of international law. The quintessence of the defense's   

challenge was the question of statehood; the question of sovereignty arises   

only after the question of statehood has been settled. However, the Court     

dealt with sovereignty first, and took an affirmative determination of this   

issue as being determinative of the statehood question as well. Finally,      

having determined that Bophuthatswana is sovereign, the international law     

inquiry was disingenuous in light of the Court's position that "[t]he law[s]  

of this country must take predence [sic] over international law, where they   

are in conflict." [FN352]

  Turning to the issue of statehood, the court examined the two traditional   

schools of recognition: the constitutive school, which holds that recognition 

alone exclusively confers international personality on a state and makes it a 

subject of international law; [FN353] and the declaratory school, which holds 

that states become subjects of international law the moment they acquire the  

essential features of statehood independent of the will or actions of other   

states. [FN354] The Court adopted the position of the declaratory school and  

proceeded to ascertain whether Bophuthatswana conforms to essentials of       

statehood as enumerated by the 1933 Montevideo Convention on Rights and Duties

of States. [FN355] The Court determined that the essential attributes of      

statehood were met: a permanent population; a defined territory; an           

independent government and the capacity to enter *100 into relations with     

other states.  [FN356] It concluded that Bophuthatswana "is therefore a       

sovereign State, not only according to the law of this country . . . but also 

according to the principles of customary international law." [FN357]

  The Court rejected defendants' plea that an entity does not qualify as a    

state, notwithstanding that it has the essential attributes of statehood      

expounded in the Montevideo Convention, if its creation is "a result of a     

violation of a peremptory norm of international law (jus cogens)." [FN358]    

Relying upon the Charter and resolutions of the United Nations, the defense   

argued that the creation of Bophuthatswana was unlawful because it issued from

a policy of racial discrimination and apartheid and constituted denial of     

self-determination. [FN359] The Court responded that Resolutions of the       

General Assembly do not have the force of law and "they certainly do not form 

part of the law of this country." [FN360] The right of self-determination of  

the people "is ensured by being citizens of the State of Bophuthatswana."     

[FN361] The Court concluded that Bophuthatswana did possess majestas, and the 

perpetrators of a failed coup d'etat could rightfully be tried for the high   

crime of treason.

II. The Options Available to a Court when Confronted with Successful Coups    

d'Etat 

  When a judiciary established under the constitution survives a coup d'etat, 

it is faced with the question of the validity of the usurper regime.          

Theoretically, any court called upon to address this question, has four       

options available to it:

  (i) validate the usurpation of power;

  (ii) declare the usurpation unconstitutional and hence invalid;

  (iii) resign, thereby refusing to adjudicate the legality of the demise of  

the very constitution under which the court was established; or

  (iv) declare the issue a nonjusticiable political question.

  *101 This section explores the suitability of each of these options to      

facilitate recommendations about desirable judicial responses towards coups   

d'etat in post-colonial societies. Before this examination, it is important to

take note of the context within which the encounters between coups d'etat and 

judiciaries unfold. The article proceeds with the premise that all            

constitutional adjudication is "applied politics." [FN362] This premise is a  

basic one when one focuses upon constitutional adjudication in the midst of   

and pertaining to political upheaval not contemplated by the constitutional   

order. 

    The life of the law has not been logic: It has been experience. The felt  

necessities of the time, the prevalent moral and political theories, even the 

prejudices which judges share with their fellowmen, have had a good deal more 

to do than the syllogism in determining the rules by which men should be      

governed. [FN363]

Consequently, any examination of, and prescription about, constitutional      

adjudication that is not informed by the social and political context of the  

exercise remains deficient. Before examining the options available to a court 

when confronted with a coup d'etat, this article considers some important     

contextual features within which the interface of coups d'etat and the        

judiciary takes place in post-colonial settings.

A. A Note on the Context of the Coup d'Etat/Judiciary Interface

  Conventional understanding about constitutional jurisprudence generally     

takes for granted some basic features of the political culture drawn from the 

historical experience of Western Europe and colonial settler states. These    

include a substantial measure of ethnic unity, linguistic uniformity, cultural

homogeneity, political stability, and representative governance. All these    

lead to an assumption of general consensus about the constitutional order and 

legitimacy of the political order. Constitutional adjudication, consequently, 

is rendered less problematic in that judicial review of conduct of the        

political organs of the state proceeds within generally agreed parameters.

  The socio-political context in the post-colonial settings, however, does not

accord with the conventional understanding. First, as the territorial         

boundaries of the states are often the result of arbitrary colonial policies, 

they do not correspond with any natural ethnic, linguistic, religious, or     

cultural demarcations and, consequently, realization of the concept of a      

nation-state remains elusive. [FN364] Second, a remarkable feature of these   

*102 societies is their underdevelopment, in which pockets of prosperity exist

amidst pervasive structural underdevelopment. [FN365] Third, the institutions 

of the state, typically inherited from colonial times, are overdeveloped      

relative to the civil society, and the coercive apparatuses of the state are  

overdeveloped relative to other state agencies. [FN366] Fourth,               

institutionalized representative government remains the exception rather than 

the rule, and the state is typically allied with a particular class, region,  

ethnicity, religion or linguistic group to the exclusion of others. [FN367]   

All these factors contribute to a lack of consensus about the constitutional  

frameworks. Thus, the legitimacy of the political order remains elusive. The  

judicial institutions, located as they are in the midst of this context,      

cannot exist without being affected by it.

  It is important for this inquiry to maintain a distinction between a        

revolution and a coup d'etat. Most legal scholars and courts tend to treat all

political changes not contemplated by the constitution in the same light and  

use the terms revolution and coup d'etat interchangeably. [FN368] This uniform

treatment rests upon a formalistic legal posture. Revolutions involve the     

"rapid tearing down of existing political institutions and building them anew 

on different foundations." [FN369] This envisages a complete metamorphosis    

that affects both civil society and the entire state; the transformation is so

pervasive that legitimacy of the new order is completely autonomous of the    

processes and institutions of the old order. The content of the legal order   

and the structure of judicial institutions are typically changed. [FN370]

  *103 A coup d'etat, on the other hand, typically aims only at capturing     

political power extra-constitutionally. Only that part of the Constitution    

which bears on the formation of political organs of the state is subverted.   

[FN371] The functional framework of the state, the judicial branch, and the   

wider legal order are typically kept in place. [FN372] As a result, the       

legitimacy of the new regime is not completely autonomous of the pre-existing 

processes and institutions. In all the cases examined above, the judiciary    

survived the coups d'etat that destroyed the executive and legislative organs 

of the state. Beyond letting it survive institutionally, the judiciary was    

allowed to determine the validity of the new regime, even in the face of      

express preclusion of such review contained in proclamations and decrees of   

usurper regimes. [FN373] Usurpers appear to recognize that judicial           

pronouncements about the nature and merits of the change and quantum *104 of  

their legislative capacity have an impact on the legitimacy of the new regime,

because words like "law" and "legality" function as titles of honor, [FN374]  

and in common-law settings, "For all practical purposes a legal system or a   

constitution is valid when the judges have unambiguously accepted it as valid.

To this extent the constitution is what the judges say it is." [FN375]        

Securing judicial recognition appears to be the key to gaining political      

legitimacy. Given the social respect enjoyed by the judiciary, recognition by 

courts of the old order furnishes a source of credibility for usurper regimes.

Those in power "know only too well the advantage which the seal of legality   

carries." [FN376] The usurper's need for legitimacy and judicial recognition  

implies that the courts may not be entirely powerless when confronted with a  

coup d'etat and may be in a position to secure concessions in exchange for    

judicial recognition.

  This, however, must be tempered by the fact that in the aftermath of a      

successful coup d'etat, judges "who have been used to placing a 'check' on    

legislative excesses and a judiciary that had always seen itself as a potent  

and effective 'control' on the other organs of government are now confronted  

with a fait accompli expressed in Decrees and Edicts." [FN377] Coups are      

typically carried out by, or with the support of, the military establishment  

of the state. Because the military enjoys a preponderance, even a monopoly, of

coercive power in the society, it can enforce its will on any section of the  

state or civil society while it remains relatively immune from countervailing 

pressure from any other quarter. Consequently, notwithstanding the usurpers'  

desire for judicial recognition and hence the motivation to placate the       

judiciary, the options available to the judiciary are quite limited. The      

judiciary does not have the ability to enforce any judgment against the       

usurpers, while the usurpers have the power to abolish the courts or replace  

"uncooperative" judges. [FN378] Following a coup d'etat, a court 

    owes its existence to and derives its authority . . . from the fact that  

the present de facto Government which is in full control of the government of 

the country, knowing that the Court as such has not 'joined the revolution,'  

has none the less permitted it to continue and exercise its functions as a    

court, and has authorized its public officials to enforce the Court's         

judgments and orders. [FN379]

The implication is that after a coup d'etat the very power of the courts in   

terms of enforceability of judgments rests substantially on the support of the

usurpers.

  *105 Notwithstanding the insistence of judges that their own political      

opinions are irrelevant, [FN380] pronouncements of legal recognition of coups 

d'etat are "fundamentally political judgments dressed in legalistic garb."    

[FN381] Because "[t]he decision to accept a revolutionary regime as lawful is 

more obviously a choice between competing values than is the case with        

ordinary judicial decisions," [FN382] the personal profiles of judges become  

important. This raises some critical questions about the personal posture of  

the judges towards coups d'etat. Given the socio-economic context of the      

societies in question, a number of factors may contribute towards this        

posture: the ethnic, provincial, tribal, linguistic, religious, or class      

background; the educational and employment record; the security of tenure; the

personal relations with the deposed leaders or the usurpers; and the          

identification with declared or real objectives of the coup. Public           

information and discussion in the literature about these factors is scant,    

[FN383] precluding any systematic analysis and concrete conclusions. But this 

absence of complete and reliable information should not lead us to pretend    

that this problem does not exist. In discussing the merits of the options     

available to a court confronting the issue of validity of usurpation, one     

should, to the extent possible, account for the impact of the personal factor 

on different options.

B. Option One: Validation/Legitimation of Usurpation

  Of the options available to a court when confronted with a coup d'etat, the 

one most courts in the post-colonial common-law settings have adopted is      

validation/legitimation of coups d'etat and recognition of unfettered         

legislative capacity of the usurpers. This option is riddled with *106 such   

theoretical, doctrinal, institutional, and moral problems that it is the least

suitable option for a court.

  The jurisprudential puzzle inherent in coups d'etat is "how acts of violence

can give rise to 'binding' rules." [FN384] Confronted with coups d'etat,      

judges are "[p]itched into a legal no-man's land, they are expected to make   

authoritative pronouncements on the 'right' interpretation of political facts,

and to justify their interpretation by referring to pre-existing authoritative

norms." [FN385] As the review of case law above demonstrated, when faced with 

intermittent coups d'etat, Commonwealth courts "swallowed Kelsen hook, line   

and sinker," [FN386] or used his theory of revolutionary legality, in pure or 

modified forms, as a rule of decision, notwithstanding Kelsen's position that 

"[t]he ideal of an objective science of law and State, free from all political

ideologies, has a better chance for recognition in a period of social         

equilibrium . . . . [and] in the Anglo-American world, where . . . political  

power is better stabilized than elsewhere . . . . " [FN387] Supporters of     

Kelsen have charged that the courts "misrepresented Kelsen's positivist Pure  

Theory and its concept of Grundnorm in order to disguise from observers, and  

perhaps from themselves, the profoundly political nature of their actions."   

[FN388] The problem, however, is two-fold: First, Kelsen's theory is          

inherently flawed and, second, it was misinterpreted and misapplied by the    

courts. Because Kelsen's theory forms the doctrinal core of the               

validation/legitimation option, a critical examination of the theory is       

necessary.

1. Kelsen and Coup d'Etat

  Kelsen's theory of revolutionary legality grows out of the discontinuity of 

law paradigm, which seeks to answer when and under what circumstances one     

legal system ceases to exist and a new one is created in its place. [FN389]   

Kelsen's response is that the "State and its legal order remain the same only 

as long as the constitution is intact or changed according to its own         

provisions." [FN390] Kelsen holds that this "principle of legitimacy . . .    

fails to hold in the case of a revolution," [FN391] because "it is never the  

constitution merely but always the entire legal order that is changed by a    

revolution," [FN392] with the result that all norms of the old order are      

"deprived of *107 their validity by revolution and not according to the       

principle of legitimacy." [FN393] In the wake of a coup d'etat, "Every jurist 

will presume that the old order--to which no political reality any longer     

corresponds--has ceased to be valid . . . . " [FN394] If the revolutionaries  

"succeed, if the old order ceases, and the new order begins to be efficacious,

because the individuals whose behavior the new order regulates actually       

behave, by and large, in conformity with the new order, then this order is    

considered as a valid order." [FN395] In his "attempt to make explicit the    

presupposition on which these juristic considerations rest," Kelsen finds that

    the norms of the old order are regarded as devoid of validity because the 

old constitution and, therefore, the legal norms based on this constitution,  

the old legal order as a whole, has lost its efficacy; because the actual     

behavior of men does no longer conform to this old legal order. . . . The     

principle of legitimacy is restricted by the principle of effectiveness.      

[FN396]

  Kelsen's theory assumes the identification of the state with the legal      

order, with their foundations rooted in the constitution. As his theory rests 

upon the "operative premise . . . that the positive and deliberate destruction

of the foundation of the legal order presumes the intention to found a new    

state, a new sovereignty," [FN397] it precludes any distinction between a     

revolution and a coup d'etat. While he recognizes that coups d'etat do not    

result in actual replacement of the legal system, and "only the constitution  

and certain laws of paramount political significance" are suppressed, while   

"[a] great part of the old legal order 'remains' valid," [FN398] he is        

constrained to treat their legal implication as being the same as those of a  

revolution. This places his theory out of step with the reality of coups in   

post-colonial societies that do not aim at destruction of the entire legal    

order, but only at usurpation of political offices.

a. Kelsen's formal juridical conception of the state is fallacious

  Kelsen's postulates rest on a narrow, formalistic, and juridical conception 

of the state, whereby concepts of "state," "legal order," and "constitution"  

become fused. It is this fusion which leads to statements that the state and  

its legal order remain the same only as long as the constitution is intact or 

changed according to its own provisions. [FN399] Kelsen's is "a highly        

restrictive *108 view of the State as the expression of the logical           

completeness and inner consistency of the system of legal norms." [FN400] This

conception of the state as a structure of legal norms is a purely juristic and

formal one. It fails to take account of those social factors that condition   

the nature of particular states and legal orders in specific settings, and    

reflects legal positivism's lack of philosophical concern with moral questions

that are at the very heart of the issue of legitimacy of any legal order or a 

state.

  The nature of a particular state cannot be determined in isolation from     

civil society. [FN401] Formal juridical conceptual divisions between the state

and civil society, and the corresponding division between the public and the  

private spheres, only mask the mutually conditioning relationship between the 

two. The nature of the civil society conditions the forms that the state      

assumes within its midst, and the state, in turn, conditions the civil society

by its very existence, structure, and functions. Furthermore, the function of 

the state is not exclusively a coercive one. Ideological and normalizing      

functions are the primary functions of a modern state, whereby the state and  

civil society necessarily overlap. The concept of the state is open-textured, 

making it susceptible to a multiplicity of usages. [FN402] Any purely juristic

explanation of the state is, therefore, an unavoidably abstract postulation of

the quintessential form of the state of which actual states are particular    

manifestations. Even if one begins with the premise that a sovereign state    

exists "where there is an authority [in a defined territory], which fixes the 

norms of all law, and beyond which, in the search for the origin of such      

norms, we cannot go," [FN403] the concept of a state remains a theoretical    

construct; a formal conclusion one may draw about a society in a defined      

territory where certain conditions obtain. However, the society, loosely      

defined as a group of human beings living and working together for the        

satisfaction of their mutual wants, [FN404] remains indispensable *109 to     

one's understanding of the nature of the state. Kelsen's theory of the state  

and revolution remains blind to this imperative.

  While examining Kelsen's identification of law with the state and of the    

state with coercion, it is helpful to refer to the critique of Kelsen's       

discontinuity thesis advanced by J. M. Finnis. [FN405] For Finnis, legal      

systems are not simply systems of rules, but sequences, or successive sets of 

rules, ever changing and cohering in what society accepts as a continuous     

system not by virtue of any perennial grundnorm or rule of recognition, but as

a function of the existence of society itself, which is an organic structure  

responding to laws of growth, change, and decay analogous to those governing  

the individual organism. Consequently, he argues that "a revolution is neither

a necessary nor a sufficient condition for anything that should be described  

as a change in the identity of the state or the legal system." [FN406]        

Accordingly, both the state and the legal system can be deemed to survive a   

revolution without implying the invalidity of all of a revolution's           

dispositions in areas conventionally regulated by law. [FN407] However, Finnis

argues that justice has other demands, so that "sometimes the character of a  

revolution is such that allegiance to the revolutionary order of society is   

unreasonable," and the reasonableness that forms the basis of his             

society-oriented, non-formalistic approach, is "the reasonableness of justice 

and philia politike, which demand legal coherence and continuity and respect  

for acquired rights." [FN408] In order to appreciate Finnis' continuity of law

thesis, it is important to bear in mind that for him the central meaning of   

law is of an authoritative common ordering of a community that facilitates the

realization of the common good. [FN409] While he concedes *110 that           

"stipulations of those in authority have presumptive obligatory force,"       

[FN410] he argues that if a ruler uses authority to make stipulations "against

the common good, or against any of the basic principles of practical          

reasonableness, those stipulations altogether lack the authority they would   

otherwise have by virtue of being his." [FN411]

  While for Kelsen the law is always concerned with coercion, [FN412] for     

Finnis it is primarily aimed at facilitating the realization of the common    

good. [FN413] The central difference between the two is that, while Kelsen    

equates the legal order with the state, [FN414] Finnis identifies the legal   

order with the society. [FN415] Although Finnis correctly points out the      

Kelsenian fallacy of focusing on the state to the exclusion of society,       

Finnis' own fallacy lies in his focus on the society to the exclusion of the  

state. The position of this article is that recognition of the essentially    

interlinked and interdependent nature of the state and civil society is       

indispensable to the appreciation of the distinction and tension between the  

concepts of the legitimacy and the validity of a legal order. As discussed    

below, this distinction is critical to formulating an appropriate judicial    

response to coups d'etat.

b. Kelsen proffers a theory of law not a rule of decision

  It is charged that "Kelsen's theory is betrayed, on its own terms, if it is 

put to normative use as a practical principle for guiding judicial decision   

and action." [FN416] While "[p]art of the problem lies in Kelsen's own        

obliqueness," [FN417] this is primarily because Kelsen's doctrine is not      

capable of judicial application, the grundnorm being simply a "hypothesis."   

[FN418] Kelsen has himself contributed to this confusion. On the one hand, he 

takes the position that jurisprudence is not a source of law, [FN419] but on  

the other, he asserts that "[w]hat sociological jurisprudence predicts that   

the courts will *111 decide, normative jurisprudence maintains that they ought

to decide." [FN420] The later statement has led to the understanding that     

Kelsen's theory "implies that a judge is under a legal duty . . . to accept   

successful revolutions . . . [and] this duty is not outweighed by any general 

legal duty of constitutional loyalty." [FN421] The problem is that the        

adoption of Kelsen's theory by judges does away with the essential distinction

between judges and legal theorists. [FN422] It disregards the fact that       

"accounting for or explaining such continuity or discontinuity is not an      

empirical task of identifying the continuance or discontinuance of individual 

(positive) rules of law, but is more appropriately conceptual in nature."     

[FN423]

  John Finch rightly asserts that misconceptions of Kelsen's theory are       

attributable, among other things, "to a confusion of the two senses of the    

word constitution . . . . In particular, the constitution in the positive     

legal sense has been taken for the basic norm, which it is not." [FN424] The  

courts that adopted Kelsen's theory to validate coups d'etat generally treated

grundnorm and the constitution synonymously. This facilitated treatment of    

Kelsen's position about the theoretical concept of grundnorm as directly      

applicable to the status of the constitution.

  In Kelsen's theory, however, there is a sharp distinction between the two.  

The grundnorm is the reason for the validity of the constitution as seen by   

legal science; it is not the constitution itself. The grundnorm lies outside  

positive laws and their norms; it is a presupposition of them made in the     

interest of legal science. And even though presupposed, the grundnorm has no  

independent status; it always refers to a specific constitution. Furthermore, 

the grundnorm is not prescribed by Kelsen's "pure theory." To prescribe it    

would be to make laws, and "pure theory" cannot create a law on its own       

account; only those authorized to do so by the legal system can do that.      

Kelsen's "pure theory" is concerned only with intellectual coherence in legal 

analysis. It is a descriptive theory, not a prescriptive principle of law.    

[FN425] Kelsen refers to the grundnorm as the "constitution *112 in the       

legal-logical sense" as opposed to the "constitution in the positive legal    

sense," [FN426] and insists that these are distinct concepts, and any         

interpretation that would collapse the two "is without any foundation in my   

writings." [FN427]

  The confusion of grundnorm and constitution permitted judges in the cases   

reviewed above to present themselves as impartial, even scientific,           

fact-finders, objectively discovering and predicting efficacy. Such activity, 

however, is alien to the enterprise of "pure theory," which aims to describe  

the post-decision situation and thus cannot take part in making that decision.

A decision finding efficacy as a basis of validity is an act of normcreation, 

not a presupposition of legal science. Acts of norm-creation, as Kelsen notes,

may quite legitimately be politically inspired, constrained only by the need  

to rest the validity of the norm thus created on a higher norm. [FN428]       

However, when the norm to be created is the constitution itself, the highest  

positive norm, it follows logically that the requirement of a higher norm is  

absent. At this point, the decision is entirely political, [FN429] and        

therefore outside the province of adjudication.

  Grundnorm is a hypothesis, presupposed in juristic thinking to serve certain

logical purposes. It must not be identified with any real norm or             

socio-political phenomenon. The grundnorm is only a postulate of reason--a    

Kantian transcendental--and accords no ontological status to the legal order  

it supposedly validates. [FN430] Even if the basic norm is a necessary        

condition of our knowledge that valid norms exist, it is not itself a "real"  

norm. The basic norm, lacking specific content, is nothing but a              

presupposition of any legal order, subject only to the condition that the     

order is an effective, actual legal order. [FN431] Being a hypothetical       

postulate of reason, the grundnorm cannot establish the legal order's         

validity, for it is only after we have identified an actual legal order as    

valid that we presuppose a basic norm. [FN432] But in his formal hierarchy of 

norms, Kelsen places the grundnorm above the constitution. Though the         

constitution, written or unwritten, is recognized as the "highest level of    

positive law," it is itself validated by the presupposed grundnorm. [FN433]   

The troubling implication is that if the constitution, though the "highest    

level of positive law," is not in fact the highest norm, then the             

constitution's validity may be questioned *113 like that of any subordinate   

law within the legal system. [FN434] Resolution of this dilemma lies in the   

province of legal theory, not in adjudication. Consequently, Kelsen's theory  

cannot rightfully be used as a rule of decision in a court of law.

c. The relationship between efficacy and validity is problematic

  The relationship between efficacy and validity posited by Kelsen remains    

elusive and problematic. The courts, in line with commentators, have          

understood Kelsen to ground the validity of a norm or legal order in its      

efficacy.  [FN435] Kelsen, however, insists that there is no direct cause and 

effect relationship between the two, and that "the efficacy of the legal order

is only the condition of validity, not the validity itself." [FN436] Contrary 

to Kelsen's formulation that "validity is conditioned by the efficacy in the  

sense that a legal order as a whole just as a single norm loses its validity  

if it does not become by and large effective," [FN437] and his "call[ing]     

attention to the fact that a legal norm becomes valid before it can be        

effective," [FN438] the postcolonial judicial practice first makes a factual  

finding of efficacy and then bases validity upon such a finding. Furthermore, 

the criteria of efficacy forwarded by Kelsen is profoundly imprecise: "A legal

order is regarded as valid, if its norms are by and large effective (that is, 

actually applied and obeyed)." [FN439] The imprecision leaves open a wide area

for judicial politics. As the survey of the case law demonstrates, the courts 

used different tests based on different evidentiary materials to decide the   

question. This singular lack of consistency lends credence to Dias' position  

that "[t]he truth of the matter is that effectiveness is only what the judges 

choose to regard as such; which places considerable power in their hands."    

[FN440]

  When Kelsen observes: "The validity is a quality of law; the so-called      

efficacy is a quality of the actual behavior of men and not, as linguistic    

usage seems to suggest, of law itself. The statement that law is effective    

means only that the actual behavior of men conforms with the legal norms,"    

[FN441] he admits that efficacy depends on "those very sociological factors   

*114 which he so vehemently excluded from his theory of law."  [FN442] This in

turn raises methodological and evidentiary issues about any judicial          

determination of "actual behavior" of people. As the survey of case law       

demonstrates, courts have primarily relied upon judicial notice of so-called  

notorious facts and self-serving affidavits from agents of the usurpers to    

reach conclusions of the efficacy of coups. Evidentiary problems are          

compounded where courts undertake determination of the efficacy of the new    

legal order shortly after a coup d'etat because it invariably involves        

venturing predictions of future behavior, [FN443] a task well beyond judicial 

competence.

  There is also the problem of exclusion of reasons and quality of submission 

and conformity. Kelsen portrayed this as a methodological problem: "We are not

in a position to say anything with exactitude about the motivating power which

men's idea of law may possess. Objectively, we can ascertain only that the    

behavior of men conforms or does not conform with the legal norms." [FN444]   

This raises serious ethical and moral questions because "not only             

effectiveness but also conformity to morality and justice is among the very   

springs of [[[grundnorm's] being and continued life." [FN445] Even if judges  

had no legal obligation to take into account the ethical and moral dimensions 

of the problem, "they are no more exempt from moral obligations than other    

officers of state in revolutionary situations. Indeed, *115 moral obligation  

may weigh more heavily on them than on any other group of officers." [FN446]  

Kelsen is rightly criticized for making law and the state a composite of      

definitional fiats. [FN447] Law, to be worthy of fidelity, must be something  

more than mere force. [FN448] Law is not simply order; it must correspond to  

the demands of justice, morality, and agreed notions of what ought to be. To  

achieve this end, the teleology of state and law must be linked up with the   

fundamental project of philosophy: the human good and happiness. [FN449]

  Similarly, the Kelsenian teleology of efficacy and validity must be linked  

up with motivations and compulsions of general compliance with successful     

usurpations. It is "not so much whether morality or justice should count, but 

what counts as morality and justice." [FN450] Ignoring this question lends    

credence to the charge that "political quitism is the core of Kelsen's        

attitude." [FN451] After all: 

    [E]ven if one admits that a judge qua judge ought to accept the laws of a 

successful revolutionary regime, this legal duty may, in particular cases, be 

outweighed by other extra-legal duties. It may be outweighed by a political   

duty not to give support to an immoral regime or by a personal moral duty to  

observe a judicial oath. A revolutionary upheaval is just the sort of         

situation where being a good judge may have to give way to being a good       

citizen or a good man. [FN452]

  Following the lead of Jilani, some courts rejected Kelsen's equation of     

efficacy with validity on the ground that it excludes from consideration      

"sociological factors of morality and justice which contribute to the         

acceptance or effectiveness of the new Legal Order." [FN453] Other courts     

modified Kelsen's efficacy test to ensure that submission of the people was   

the result of "popular acceptance" [FN454] and the coup d'etat's "moral       

content," [FN455] "not *116 mere tacit submission to coercion or fear of      

force." [FN456] Tests of validation were modified to require that "it must not

appear that the [usurper] regime was oppressive and undemocratic."  [FN457]   

While the early cases, following Kelsen, had considered motivation of         

usurpation irrelevant, later cases took the position that "[t]he legal        

consequences of such a change must . . . be determined by a consideration of  

the total milieu in which the change is brought about, including the          

motivation of those responsible for the change," [FN458] and "the reason why  

the old constitutional government was overthrown and the nature and character 

of the new legal order." [FN459] It was further opined that each one of these 

considerations "raises a question of fact." [FN460] But these modifications do

not place the theory of revolutionary validity on a more sound footing. The   

evidentiary problems remain, as the Mitchell Court was prepared to admit.

  More importantly, these consideration go towards the moral content of the   

right of a regime to govern and the obligation of fidelity of the governed. As

such, these issues are political/moral in nature and go to the question of    

legitimacy, which remains beyond the purview of judiciaries and belongs in the

political processes of the society at large. Since legitimacy of a            

revolutionary regime is not a legal issue susceptible to adjudication,        

[FN461] the modified conditions of efficacy cannot be considered questions of 

fact to be pleaded and proven by the parties to the case. The error is to see 

the issue of legitimacy as a legal issue, hence the search for a rule of law  

to resolve the question. The modified conditions are not legal standards;     

rather, they are standards of political discourse for evaluating the          

legitimacy of an extra-constitutional order.

2. The Doctrine of State Necessity Is Not Applicable to a Coup d'Etat

  Some cases relied upon the doctrine of state necessity to validate and      

legitimize coups d'etat, but such reliance is doctrinally inappropriate. While

common law has long recognized the doctrine, given its extra-constitutional   

nature, its application has been traditionally circumscribed by carefully     

demarcated preconditions. [FN462] The preconditions to the application of the 

doctrine are: "(a) An imperative and inevitable necessity or exceptional      

circumstances; (b) no other remedy to apply; (c) the measure taken must be    

proportionate to the necessity; and (d) it must be of a temporary character   

limited to the duration of the exceptional circumstances." [FN463] In *117 its

classic formulation, the doctrine may be invoked only by the lawful sovereign,

[FN464] and validated acts must be "directed to and reasonably required for   

ordinary orderly running of the State; . . . [and] not impair the rights of   

citizens under the lawful . . . Constitution." [FN465] As such, the doctrine  

of state cannot be used to validate a coup d'etat. It was only by stretching  

the doctrine out of shape that it was turned into an instrument that validated

usurpation.

  The courts in Madzimbamuto and in Jilani saw fit to combine the doctrine of 

necessity with the so-called doctrine of implied mandate. This doctrine,      

borrowed from Hugo Grotius, allows courts to validate necessary acts of an    

usurper because the lawful sovereign would have wanted these acts to be done  

in the interest of preserving the state. [FN466] The doctrine of implied      

mandate was proffered at a time of absolute monarchies, before the era of     

constitutional governance, separation of powers, and independent courts,      

[FN467] and as such is not worthy of judicial recognition by any              

self-respecting modern court. Traveling further along this road, Bhutto       

rendered meaningless any distinction between the doctrine of necessity and the

theory of revolutionary legality when it used the doctrine to validate        

unfettered legislative capacity of the usurper regime, including the power to 

amend the Constitution. [FN468] Another device used by the courts to do away  

with the traditional limitations on the application of the doctrine is to     

focus not on the necessity which prompted the extra-constitutional action, but

on the necessity that faces the court after the fact to "validate such action 

in the public interest, indeed as a matter of public policy." [FN469] Sir     

Jocelyn Simon's observation that "public policy is the very essence of the    

doctrine, whether one calls it 'necessity' or 'implied mandate' or anything   

else,"  [FN470] is closer to the actual practice. This in turn raises two     

critical problems. One, such dilution of the doctrine makes judicial practice 

vulnerable to the charge that imprecision of the doctrine leads to judicial   

usurpation of legislative functions. [FN471] Two, this permits the judges to  

bring into play, without acknowledging it, their personal biases and *118     

preferences.  [FN472]

  Perceptive critics have long held that application of the doctrine of       

necessity "requires a judgment of value, an adjudication between competing    

'goods' and a sacrifice of one to the other. The language of necessity        

disguises the selection of values that is really involved." [FN473] Even where

a judge personally finds the motivations of usurpation laudable, his legal    

obligation to enforce the constitution remains. [FN474] To permit judges to   

decide such basic questions as the rightful rulers on the basis of personal   

preference does away with even a pretense of rule of law. In view of the      

admonition that necessity is "[t]he tyrant's plea, [to] excus[e] his devilish 

deed," [FN475] and the fundamental principle of the doctrine of necessity that

"nobody may take advantage of a necessity of his own making,"  [FN476] its use

is best limited to extra-constitutional actions by a lawful government taken  

in response to emergencies and designed to protect rather than subvert the    

constitutional order.

3. International Law Does Not Validate Coups d'Etat

  One line of reasoning adopted by some of the courts to validate usurpation  

through coup d'etat is to refer to the principles of state recognition in     

international law and find municipal courts obligated to follow dictates of   

international law. [FN477] This line of reasoning implies an uncritical       

adoption *119 of the extreme monistic view of the primacy of international law

expounded by Kelsen. [FN478] This view of Kelsen is logically independent from

his analysis of domestic legal systems, [FN479] and involves the proposition  

that all norms of a domestic legal system are subordinate to those of         

international law. The validity of the grundnorm itself is therefore no longer

presupposed, but is determined by a positive norm of international law which 

    [a]uthorizes an individual or group of individuals, on the basis of an    

effective constitution, to create and apply as a legitimate government a      

normative coercive order. That norm, thus, legitimizes this coercive order. . 

 as a valid legal order . . . regardless of whether the government came to   

power in a 'legitimate' way . . . or by revolution. [FN480]

  There are numerous problems with using this proposition as a rule of        

decision. Irrespective of its merits, it is a theory of law and the           

interrelationship between systems of law, and not a principle of law that     

could serve as a ratio decidendi. The theory is extreme because it is possible

to uphold the primacy of international law in a general sense [FN481] without 

obligating domestic courts to validate usurpation of state power. The theory  

is morally repugnant because it equates might with right. It is contrary to   

the traditional practice of British courts of following customary             

international law only if not in conflict with domestic statutory law or prior

decisions of final authority. [FN482] The British practice, in turn, is in    

line with the general practice that "as between the international legal order 

and a particular national order, primacy may simply be determined by the legal

order which has the question before it." [FN483] Finally, even if it were     

conceded that international law binds a municipal court in the matter, there  

is no logical reason why international legal principles other than rules of   

recognition should not be taken into account. The right of self-determination 

[FN484] and *120 other principles enshrined in the Universal Declaration of   

Human Rights [FN485] and International Covenant on Civil and Political Rights 

[FN486] would certainly come into play in a situation where normal            

constitutional process is undermined and the submission and fidelity of a     

people is sought on the basis of monopoly of coercive force.

  The cases surveyed are remarkable for the complete lack of consistency in   

the application of international legal norms and practice of states in        

adjudication of validity of coups d'etat. First, there is a division between  

those who find international law relevant to the issue and those who do not.  

Second, among those who think international law is relevant, some find the    

theory and principles of international law applicable while others find the   

practice of recognition of the state and/or government by other states        

relevant. Among those who consider the practice of recognition relevant, some 

find recognition or lack thereof determinative of the issue; others find that 

it is not.

  To conclude, the validation/legitimation option does not have firm doctrinal

legs to stand on. By furnishing judicially pronounced legitimacy to           

extra-constitutional orders, the courts augment the effectiveness of          

usurpation and thus contribute to the fragility of constitutional governance. 

By failing to distinguish force from law, this option erodes the ideal of the 

rule of law and diminishes the prestige of the courts.

C. Option Two: Strict Constitutionalism

  Confronted with a coup d'etat, one option available to a court is to take   

the road of strict constitutionalism, i.e., follow the principle that "a court

which derives its existence from a written constitution cannot give effect to 

anything which is not law when judged by that constitution."  [FN487] The     

advantages of this choice are numerous. Besides being doctrinally safe, strict

fidelity to the constitution will furnish consistency to judicial responses to

the question of validity of usurper regimes. By denying any judicially        

pronounced stamp of approval, the courts would impede attainment of           

effectiveness and legitimacy by extra-constitutional regimes. Such a          

determination will implicitly legitimize resistance to the usurper regimes,   

which in turn may induce the body politic to strive for restoration of the    

constitutional order. Finally, fear of judicial rebuke may deter would-be     

adventurers from subverting the constitutional order, and thus *121 promote   

stability. [FN488]

  The option of strict constitutionalism, however, is not without serious     

shortcomings. First, there is the issue of doctrinal validity of fidelity to a

constitutional order that has been destroyed and replaced as a matter of fact.

Doctrinal consistency is of little value if the resulting judicial            

pronouncement is completely out of step with the political reality. This is   

why common law has long recognized the imperative to give at least limited    

recognition to a de facto, though extra-constitutional, regime. This is       

clearly evident in the English law of treason, [FN489] the American War of    

Independence cases, [FN490] and the American Civil War cases. [FN491]

  *122 There is also increasing judicial recognition that, in a proper        

context, to make the letter of the law yield to political realities does not  

necessarily mean a diminution of the rule of law. The most cogent example of  

this phenomenon in the context of post-colonial common law settings, i.e., all

ex-colonies of Britain, is the status of the Statute of Westminster of 1931.  

[FN492] The Statute, enacted to confer full legislative capacity upon         

legislatures of self-governing dominions, provides: 

    No Act of Parliament of the United Kingdom passed after the commencement  

of this Act shall extend, or be deemed to extend, to a Dominion as part of the

law of that Dominion, unless it is expressly declared in that Act that        

Dominion has requested, and consented to, the enactment thereof. [FN493]

This statute, which furnished the basis of decolonization of the British      

Empire, gives rise to an acute divergence between legal logic and political   

reality. The English doctrine of parliamentary sovereignty implies unfettered 

legislative power. [FN494] Consequently, an act of the Parliament cannot bind 

future parliaments, [FN495] and therefore, any statute is by definition       

revocable. [FN496] Logically then, the correct legal position is that the     

Statute of Westminster can be revoked by the British Parliament, restoring the

Parliament's legislative capacity over the ex-colonies, and thus nullifying   

their independent sovereign status. [FN497] Does recourse to logic and formal 

legal *123 doctrine end the inquiry? Can an act of the British Parliament     

nullify the independent sovereign status of, say, India or Nigeria? As this   

"would be politically impossible, even if legally valid," [FN498] English case

law has acknowledged that repeal of this statute "is theory and has no        

relation to realities," [FN499] and hence "[l]egal theory must give way to    

practical politics." [FN500] The imperative of a successful coup d'etat may be

similar.

  Any court inclined to adopt strict constitutionalism must address the       

question of whether a court, when it chooses to continue to sit after the     

usurpation, remains the "old" court under the "old" constitution. The issue   

was directly and exhaustively addressed in Madzimbamuto, where the contending 

arguments were forwarded. Fieldsend, J., took the position that, "[a] court   

created by a written Constitution can have no independent existence apart from

that Constitution; it does not receive its powers from the common law and     

declare what its own powers are; it is not a creature of Frankenstein which   

once created can turn and destroy its maker." [FN501] Beadle, C.J., rejected  

the view that the court continued to be a 1961 Constitution court resting on  

the simple fact that its orders were not enforced by "any remnant of a        

government governing under the 1961 Constitution," but by "the officials of   

the present de facto Government." [FN502] The proposition is very strong that 

the authority of a court, even in normal times, is a de facto authority       

flowing from the effective power in the state for the time being. When judges 

continue to sit 

    after they had found as a fact that as a result of successful revolutions 

the old constitutions had been effectively overthrown and replaced by new     

constitutions, they, by continuing to sit, accepted the new constitutions, and

when they held that the new constitutions were de jure constitutions they gave

these decisions sitting under the new constitutions. [FN503]

  *124 Judges who continue to serve under the new regime do so at the         

sufferance of the new rulers, and as such, can do no less than acknowledge the

de facto status of the order they serve. The determination of de facto status 

in this context may be based on the question of whether the regime is         

maintaining the courts and enforcing their orders and judgments. For the      

courts to assume the power to decide whether an extra-constitutional order is 

legitimate and valid, is to regard the issue as merely legal. This creates a  

fundamental contradiction. Under the new order, the courts are the agents of  

the new order. Since the latter cannot derive its validity from its own agent,

they therefore lack the power to determine the validity of that order. Courts 

lack the power to determine their own existence since they come into being not

on their own, but rather, upon the legal order willing them so. It is beyond  

question that the new regime, being successful, would have the power to       

disband the old system of courts and institute its own system. [FN504] So,    

when the old courts continue to sit under the new regime, we must indulge in  

the presumption that they do so at the sufferance of the new regime. In this  

respect, they might be viewed as courts of the new order deriving their       

validity from the new order, and not the other way around.

  The proposition that a court which derives its existence from a constitution

cannot give effect to anything that is not law when judged by that            

constitution [FN505] is of little utility in the post-usurption situation     

because the question about the legal bedrock of a court sitting after a       

successful coup d'etat is not susceptible to any logical answer. Does it      

remain a court under the violated constitution or is it a court under the new 

order? Instead of becoming entangled in this chicken-egg question, the merits 

of strict constitutionalism should be judged on the basis of practical        

considerations. One must start with an acknowledgment that historically all   

constitutions have an extra-constitutional origin, and that periodic demise of

constitutional orders remains a political fact. [FN506] However, "law is the  

law[;] *125 [b]ut politics are politics." [FN507] In the aftermath of a coup  

d'etat, it is important to remember that "[i]t is a fundamental principle that

a judge cannot make an order, either in a civil case or in a criminal case,   

which he knows will be a mere brutum fulmen because it cannot be put into     

effect." [FN508] In the final analysis, a court "derives its real authority   

from the fact that the governmental power recognizes it as a court and        

enforces its judgments and orders." [FN509] Strict constitutionalism in the   

face of successful usurpation is unlikely to induce the usurpers to relinquish

power. A more likely result is a rebuke of the court's pronouncement by the   

usurpers. They may choose to abolish the existing court or simply ignore its  

directives, in which case the judges may feel obliged to resign. In either    

scenario, the usurpers would get the opportunity to pack the court with       

subservient and sympathetic judges. The fact that most coups d'etat were      

validated by the courts, as the above survey demonstrated, may be evidence    

that judges are guided by these practical considerations. The few instances   

where the courts refused to validate the usurpation, the courts were either   

beyond the reach of the usurpers or were rebuked by the regime.

  In refusing to validate the UDI regime in Rhodesia, the Privy Council had   

nothing to lose and everything to gain. Being a British court, it was *126    

safely outside the purview of the UDI regime. Furthermore, its decision was   

guided not by legal doctrines of continuity of law, but by unquestioning      

fidelity to the British government's position about the issue, as reflected by

the Southern Rhodesia Act 1965 and the Southern Rhodesia (Constitution) Order 

in Council 1965. [FN510]

  More significant, however, is the response of the Rhodesian Court to the    

Privy Council's position. In Regina v. Ndhlovu, [FN511] the Court declared    

that the decision of the Judicial Committee was not binding on the courts of  

Southern Rhodesia; that the 1965 Constitution had become the de jure          

Constitution; and that the UDI government had become the lawful government.   

[FN512] In Jilani, by the time the successful coup d'etat was declared an     

unlawful usurpation on April 20, 1972, the usurper regime had already fallen  

four months earlier. [FN513] Nevertheless, the Court, combining the doctrine  

of implied mandate with the doctrine of state necessity, and calling it "a    

principle of condonation and not legitimation," validated many acts of the    

usurper regime "notwithstanding their illegality in the wider public          

interest." [FN514] In Liasi, the Cypriot court declined to validate the 1974  

coup d'etat, but only after the short-lived coup had been suppressed.  [FN515]

Moreover, the restored constitutional government, which had by legislation    

characterized the coup as being without legal basis, joined the petitioner in 

seeking a judicial declaration of invalidity of the coup. Similarly, the      

Mitchell Court refused to validate a usurper regime that had already fallen.  

[FN516] Still the court, itself a product of the usurper regime, invoked the  

doctrine of necessity to validate both its own existence and its jurisdiction.

  The only case where an incumbent usurper regime was refused validation by   

the courts was the Lakanmi case of Nigeria. [FN517] The response of the regime

was swift and unequivocal. Within two weeks of the Lakanmi decision, the new  

order by decree declared itself a revolution that had effectively abrogated   

the entire pre-existing legal order and expressly voided the Lakanmi decision.

 [FN518] In the face of this express rebuke, the Nigerian court saw it fit to 

capitulate, as evidenced by its holdings in Adejumo, [FN519] *127             

notwithstanding its passionate espousal of the principles of separation of    

powers and inherent autonomy and power of the judiciary in Lakanmi.

  The other example of a decisive rebuke by usurper regimes of an assertive   

judiciary is the Provisional Constitutional Order (PCO) of Pakistan in 1981.  

[FN520] This Order expressly reproved assertions of independence by the       

superior courts, immunized the actions of the usurpers from judicial review,  

and required judges of the superior courts to take a new oath pledging        

fidelity to the new regime. [FN521] Judges who refused to take the new oath,  

and those "not invited" to do so, lost their offices. [FN522] In all, nineteen

judges, including the Chief Justice of the Supreme Court, lost their offices. 

[FN523] Strict constitutionalism in the face of a successful coup d'etat,     

therefore, only heightens "the gap between omnipotence in theory and impotence

in fact." [FN524]

D. Option Three: Resignation of Office

  Another option available to judges, when asked to adjudicate the legality of

a coup d'etat, is to resign. [FN525] Characterizing the decision to stay in   

office as "a political decision," [FN526] advocates of resignation argue that 

"if they continue in office their real or apparent acknowledgment of the      

authority of the new regime will clothe it with the valued prize of           

legitimacy." [FN527] When faced with usurpation of power, whether a judge     

should stay or resign "is a matter of personal choice . . . a matter of       

judicial conscience." [FN528] Justices Fieldsend and Young in Rhodesia,       

[FN529] Justices *128 Anwarul Haq and Marri in Pakistan,  [FN530] and the     

entire Supreme Court of Fiji in 1987 [FN531] exercised this option.

  In light of the futility of a ruling adverse to the usurpers, the option of 

resigning has some advantages. First, it signals the fidelity of the judges to

the constitution under which they held office and reinforces the technically  

unassailable principle that "a court which derives its existence from a       

written constitution cannot give effect to anything that is not law when      

judged by that constitution." [FN532] Second, resignations would deny the     

usurpers judicially pronounced validity and legitimacy. Finally, resignations 

can serve as an unmistakable signal to the body politic that the usurpers have

gone beyond the law and that the pretense of preserving the legal order is    

just that, and one to which the judiciary will not be a party. [FN533]

  These advantages, however, are tempered by some contrary considerations.    

First, resignation of office is a heavy personal burden to be placed on the   

judges simply because the usurpers have indulged in extra-constitutional      

conduct. Second, it is doubtful that the body politic needs a drastic act like

resignation of judges to alert them to the fact that the coup d'etat is       

extra-constitutional. The resignations may well encourage others to defy the  

usurper regime, but this fact should not obligate judges to resign, *129 since

encouraging political action is not a part of the judicial function. Third,   

resignation by judges may add to instability, increase "the likelihood of     

developing anarchical chaos," [FN534] and prejudice "their peaceful tasks of  

protecting the fabric of society in maintaining law and order." [FN535]       

Fourth, remaining in office will prevent the usurpers from packing the courts 

with sympathetic and/or incompetent judges. [FN536] To allow the usurpers an  

opportunity to appoint judges subservient to them would have two negative     

results: (1) any continuing check on the conduct of the regime will be        

eliminated; and (2) confidence of the citizens in the judicial system will    

erode, and orderly administration of justice will be jeopardized.

  While the legitimacy and validity of a regime born of a successful coup     

d'etat is outside the purview of judicial determination, the judiciary retains

the important role of reviewing the functioning of a usurper regime. A        

constitutional rupture does not mean, ipso facto, unfettered legislative      

capacity for the extra-constitutional regime. Here, it is essential to        

distinguish a constitutional rupture from discontinuity of law. [FN537]

  A coup d'etat typically suppresses only that part of a constitution that    

deals with political organs of the state; the rest of the constitution and the

larger legal system is expressly left in place. Where coups d'etat do not     

directly affect the jurisdiction of the courts, or when the continuation of   

*130 the nature and scope of jurisdiction is confirmed, the courts then remain

creatures of the pre-rupture legal order, and any formal "continuation in     

force" provision, being merely declaratory in character, does not change the  

identity or the jurisdiction of the courts. [FN538] Thus, since the judiciary 

maintains some power to control the new regime, it is important that the      

judges remain in office.

  Even where the usurpers reconstitute the courts, require new oaths, and     

alter the courts' composition and jurisdiction, the courts are not necessarily

rendered impotent to review the conduct of a usurper regime. [FN539] In these 

situations, the important distinction between judicial power and jurisdiction 

becomes relevant. [FN540] The very fact that the courts exist bestows upon    

them an inherent power to determine the law and inquire into their own        

jurisdiction. Even where a court confronts a legal impasse, in that the       

constitutional order that brought it into existence has been successfully and 

completely subverted, it may rightfully invoke the doctrine of state necessity

as a source of its power and continuing jurisdiction to review the exercise of

legislative power by a usurper regime. [FN541] Even where a usurper regime    

requires a new oath of office, the position remains unchanged. If the nature  

and function of the courts are understood in terms of the aggregate legal     

system rather than in terms of a particular political constitution, a new oath

does not preclude judicial review of legislative powers of an                 

extra-constitutional regime. Typically, the new oaths administered by usurper 

regimes include the duty to uphold the law(s). [FN542] *131 Even otherwise,   

the general duty to uphold the law must be viewed as a legal reservation      

implicit in any oath sworn by a member of the judiciary. This express or      

implied duty to uphold the law opens the door for the courts to adopt         

continuity-of-law approaches. This, in turn, facilitates the search for legal 

principles of appropriate conduct by public officials developed over time in  

the legal culture of the society relevant to test the scope of legislative    

powers of an extra-constitutional regime. [FN543] Such active judicial        

oversight is essential to protect the minimal basic rights of citizens against

the arbitrary and repressive exercise of power by usurper regimes during the  

period when the larger questions of legitimacy of the new order are determined

by the political process. Any meaningful judicial oversight, however,         

presupposes that judges eschew incentives to resign and remain in office.

E. Option Four: Declare the Legitimacy and Validity of a Coup d'Etat a        

Nonjusticiable Political Question

  The political question doctrine of nonjusticiability stems from the very    

opinion of Chief Justice Marshall which gave birth to the practice of judicial

review. [FN544] Even as he claimed for the courts the power to review the acts

of other branches of government, Marshall acknowledged some limitations on    

that power: 

    The province of the court is, solely, to decide on the rights of          

individuals, not to inquire how the executive, or executive officers, perform 

duties in which they have a discretion. Questions in their nature political,  

or which are, by the constitution and laws, submitted to the executive, can   

never be made in this court. [FN545]

  In Luther v. Borden, [FN546] the Court further developed the doctrine in a  

context relevant to this study. In that case, which arose in the wake of the  

Dorr Rebellion of 1842, the legitimacy of the charter government of Rhode     

Island was disputed and the Court was asked to decide whether the rebellion   

had been justified. [FN547] The Court declined to make such a decision. While 

the Court recognized that the Constitution mandates a particular form of      

government for the states, it insisted that only the political branches of    

government could enforce the constitutional mandate in question. [FN548]      

Because the President had accepted the charter government at the time of the  

Dorr Rebellion, the Court would not reach an inconsistent *132 result.        

[FN549]

  A succinct enunciation of the doctrine was proffered by the Court in Baker  

v. Carr. [FN550] The common law courts in other jurisdictions are familiar    

with the doctrine, and in some of the cases reviewed above the courts         

considered the doctrine, although they declined to follow it. [FN551] The     

judicial abdication envisaged by this doctrine has two conceptual components: 

constitutionally mandated limits and self-imposed prudential limits. [FN552]  

Critics of the political question doctrine primarily caution against accepting

lightly the idea that under a written constitution, any part or provision     

thereof is not justiciable. [FN553] Since the focus of the present study is on

the justiciability of a coup d'etat after the constitutional order has been   

successfully subverted, this article explores the realism, functionality and  

prudence of judicial abdication in the face of a coup d'etat. [FN554]

1. Realism and Prudence Warrant Judicial Restraint

  In ascertaining the suitability of the political question doctrine to the   

constitutional crises engendered by a coup d'etat, the test forwarded by the  

*133 Supreme Court in Baker v. Carr, combined with Alexander Bickel's         

articulation of the rationale for the doctrine, is very helpful. According to 

Bickel: 

    Such is the foundation, in both intellect and instinct, of the            

political-question doctrine: The Court's sense of lack of capacity, compounded

in equal parts of (a) the strangeness of the issue and its intractability to  

principled resolution; (b) the sheer momentousness of it, which tends to      

unbalance judicial judgment; (c) the anxiety, not so much that the judicial   

judgment will be ignored, as that perhaps it should but will not be; (d)      

finally . . . the inner vulnerability, self-doubt of an institution which is  

electorally irresponsible and has no earth to draw strength from. [FN555]

  In the aftermath of a successful coup, all these considerations come into   

play. First, there is the strangeness of the issue and its intractability to  

principled resolution. A coup d'etat, by definition, is a political event not 

contemplated by the constitution which destroys the pre-existing              

constitutional order. If a court decides to proceed with adjudication of the  

legality of a coup d'etat, it may either apply the law of the pre-existing    

constitution or seek extra-constitutional rules of decision. Any attempt to   

judge the coup by the dictates of the destroyed constitution raises           

institutional, theoretical, doctrinal, and practical problems as discussed in 

part II.C. Institutionally, the court is faced with a dilemma whether it is a 

court under the "old" constitution or one under the "new" de facto legal      

order. Theoretically, the court is faced with the meta-legal question of the  

relationship between constitutional facts and constitutional law. The         

doctrinal impasse and the futility of strict constitutionalism was discussed  

above.  [FN556] The alternative of adopting extra-constitutional doctrines and

principles has its own problems, as demonstrated by the survey of the case-law

in part I.

  While most courts validated coups d'etat, there was a singular lack of      

doctrinal consistency. The courts vacillated between the pure theory of       

revolutionary legality; the modified theory of revolutionary legality; the    

restricted doctrine of necessity; the unrestricted doctrine of necessity; the 

doctrine of implied mandate; the public policy doctrine; and various          

combinations thereof. Utterly lacking any measure of continuity, the          

contradictory pronouncements render the courts vulnerable to the charge that  

they were politically timid, personally expedient, intellectually dishonest,  

and that they were making policy determinations clearly not within judicial   

discretion. Such a dismal judicial record warrants judicial abdication on     

grounds of nonjusticiability, rather than additions to the doctrinal maze. If 

one appropriately recognizes that there is "no neat rule of thumb available to

Judges during or immediately after the 'revolution' for the purposes of       

determining whether the old order survives," [FN557] it becomes "clearly      

desirable to keep the courts out of the main area of dispute, so that,        

whatever be the political battle, . . . the courts can carry on their peaceful

tasks of protecting the fabric of society and maintaining law and *134 order."

 [FN558]

  Second, there is the problem of ascertaining facts which is compounded by   

the lack of judicially discoverable and manageable standards. This is most    

apparent in the findings of efficacy of extra-constitutional regimes. Some    

courts pronounced the usurpation efficacious without even taking the trouble  

of pointing out any facts warranting such a determination. Others based this  

determination on self-serving affidavits furnished by the usurpers or other   

public officials under the control of the usurpers. The evidentiary method of 

choice remains judicial notice of notorious facts. Determining facts in the   

midst of political upheavals and characterizing socio-political situations and

human behavior patterns unassisted by opinions of disinterested and trained   

analysts is a hazardous task in any context. This becomes inexcusable when    

courts venture along this path, knowing quite well that their "factual"       

pronouncements are pregnant with far-reaching political implications.         

Furthermore, sudden changes of facts in the course of political upheaval can  

lead to embarrassment of the court. For example, the regime that won the stamp

of validity based on efficacy in Dosso was itself overthrown within a day of  

the court's pronouncement. [FN559] The sharp difference between the High Court

and the Court of Appeals in Mitchell regarding "notorious facts" suggests     

that, in the guise of judicial notice, personal preferences and value choices 

of the judges were in play.

  Third, there is the problem of the sheer enormity and momentousness of the  

issue which may tend to unbalance judicial judgment. Coups d'etat are         

typically highly charged and volatile socio-political events, often           

accompanied by violence and civil strife. Such contexts are ill-suited for    

considered and coolheaded judicial inquiry and pronouncements.

  Lastly, there is the potential embarrassment for the courts of the usurpers'

disregard of any adverse pronouncements. As the aftermath of the Lakanmi      

opinion in Nigeria and the PCO in Pakistan demonstrate, usurper regimes having

a monopoly of coercive power will not tolerate any rebuke or hindrance by the 

judiciaries. Nullifying judicial decisions by decree, removal of judges,      

restructuring of the courts, appointment of sympathetic judges, and requiring 

new oaths pledging fidelity to usurpers are all options available to, and     

availed by, the usurpers when confronted with judicial challenges. In view of 

all these factors, the political question doctrine of nonjusticiability       

provides the courts with the most prudent and realistic option when confronted

with the question of the validity of a coup d'etat.

*135 2. The Legitimacy of a Coup d'Etat Is a Political/Moral Question and Its 

Validity a Meta-Legal One

  The proposition of nonjusticiability of coups d'etat also rests on a        

fundamental conceptual distinction between legitimacy and validity of a legal 

order. Nearly all the cases in this survey treated legitimacy and validity as 

conceptually identical, often using the expressions interchangeably. While    

there is an overlap of lexical definitions, [FN560] the two concepts are      

fundamentally distinct--a distinction crucial to an appropriate judicial      

response to coups d'etat. The pervasive judicial practice to collapse         

legitimacy and validity into one is rooted in an uncritical adoption of       

Kelsen. Besides calling his hypothesis of validity "the principle of          

legitimacy,"  [FN561] Kelsen argues: 

    The bare fact that an individual (or a group of individuals) is in a      

position to enforce a certain pattern of behavior is not a sufficient ground  

for speaking of a relation of domination such as constitutes a state . . . .  

The domination that characterizes the state claims to be legitimate and must  

actually be regarded as such by rulers and [the] ruled. The domination is     

legitimate only if it takes place in accordance with a legal order whose      

validity is presupposed by the acting individual. [FN562]

  "Legitimacy is the foundation of [state] power exercised . . . both with a  

consciousness on the government's part that it has a right to govern and [a   

corresponding] recognition by the governed of that right" resulting in an     

obligation of fidelity. [FN563] As such, legitimacy invokes questions of      

politics and morality that must be resolved through the political processes of

the society. These questions are not legal in nature and must not be subjected

to adjudication.

  Validity, on the other hand, refers to the binding nature of a norm, which  

is derived from its conformity to a higher order norm, like a constitution. As

such, validity is a legal question subject to adjudication. A clear           

distinction between legitimacy (right/obligation) and validity (legality) is  

critical to fashion an appropriate response to successful usurpation. The     

problem of legitimacy concerns the justness of the state or the legal order as

a whole and is not primarily about establishing criteria for identifying or   

validating particular laws. No court has the authority to determine whether   

the state and the legal order that it serves is legitimate. That would be     

tantamount to the court creating itself. The courts, as agencies *136 of the  

state, sit more as justificatory, rather than adjudicatory, organs when       

confronted with questions bearing upon the very legitimacy of the state.      

[FN564] But a court can examine the validity of a norm by testing it against  

the dictates of the constitution, whether written or otherwise.

  While Kelsen, for whom "[j]ustice is an irrational ideal," [FN565]          

associates the phenomena of obligation and right with processes of law and    

legality, he fails to root the link between standards of legality and         

principles of obligation in critical morality. Kelsen's theory is a           

source-based, formal theory of validity that would qualify any effective      

regime as a valid legal order and, by definition, a legitimate one. Because   

for Kelsen the normative response to law is linked primarily to effectiveness,

his theory leaves open not only the question of justification but every other 

conceivable problem concerning the difference between law and naked force.    

Kelsen's theory remains inadequate and incomplete as a theory of legitimacy in

that it does not concern itself with a definition of law and the state which  

would make meaningful the obligation of fidelity to law. [FN566] The validity 

of a norm or legal order depends, for Kelsen, on its pedigree (driven from the

grundnorm) or power/efficacy ("by and large efffective"). [FN567] It is beyond

question that the existence of an effective order is a prerequisite to any    

critical value judgment on which the case for obligation of fidelity depends. 

Where the very existence of a legal order is in question, or conversely, where

the issue is which of the two or more competing legal orders should be given  

effect by the courts, the key empirical issue is the measure of effective     

control of a legal order. But any answer to this question does not necessarily

bear on the question of whether that legal order is a legitimate one.

  Legitimacy is a two-faceted problem: how can the state justifiably make     

demands of obedience on its citizens, and what is the rationale underlying the

individual's obligation to obey the state. Any discussion of legitimacy       

invokes the principal questions of modern political philosophy--problems      

concerning political obligations, rights of subjects against *137 the         

government, citizens' rights to political participation, and the proper scope 

of governmental action. Legal systems, in order to impose obligations while   

avoiding a total collapse into pure force, must be able to claim that their   

rules are just. [FN568] As this essentially involves political/moral criteria,

the question of legitimacy resides in the political processes of the society, 

which is never resolved for all times. Legitimacy of a state or a legal order,

by definition, is an open-ended question to be perpetually raised and         

answered. As such, it eludes the jurisdiction and competence of the judiciary.

[FN569] The judiciary, being an agent and instrument of the state and the     

legal order, lacks the jurisdiction to question the legitimacy of its         

principal. Institutionally, it does not possess the yardsticks necessary to   

fashion responses to essentially open-ended political/moral questions.

  The validity of a norm, on the other hand, may be a legal question, amenable

to adjudication. But the parameters of this exercise need to be clearly       

demarcated. For example, Harris classifies the different senses in which the  

adjective 'valid' may be used to qualify a legal norm: whether it (i) conforms

to a higher order; (ii) is a consistent part of a normative field of meaning; 

(iii) corresponds with social reality; and (iv) has an inherent claim to      

fulfillment. [FN570] However, this article's position is that validity is a   

legal question only in the first sense. The other three senses are            

theoretical, meta-legal, and political questions.

  Conformity with a higher norm is the usual sense in which the term validity 

is used in common law, as when a rule is found not to be in conflict with the 

constitution that furnishes the higher norm. Kelsen uses the term in the      

second sense, i.e., that of a norm being a consistent part of a normative     

field of meaning, with the grundnorm furnishing the ultimate foundation. This,

however, is a theory of validity, not a rule of decision to *138 adjudicate   

validity. As a theoretical question, it belongs to the legal theorist and not 

a court of law.

  The post-colonial courts have often used validity in the third sense, i.e., 

in the sense of correspondence with social reality, and have interpreted      

Kelsen to be doing the same, notwithstanding Kelsen's insistence that         

effectiveness and validity be distinguished. [FN571] This is a meta-legal     

assumption about the relationship between social reality (efficacy) and       

validity (legality) of norms. As a meta-legal assumption, it is available to  

the legal scholar, not to a court of law.

  Lastly, the question whether a norm has an inherent claim to fulfillment is 

not a question of validity at all. It is a question of legitimacy to be       

answered by political/moral criteria, [FN572] and as such is outside the      

purview of judicial determination. Consequently, validity of a norm is a legal

question subject to adjudication only where there is a higher order norm,     

i.e., a constitutional order in place. Because a successful coup d'etat, by   

definition, destroys the constitutional order, its validity is not a          

justiciable legal question.

  The question of validity of a successful coup involves meta-legal           

assumptions about the relationship of law with social reality. In other words,

meta-legal assumptions about the relationship between constitutional facts and

constitutional law. Meta-legal inquiry properly resides in the province of    

legal thought, not in judicial practice. Legitimacy of any regime is a        

political/moral issue and validity of a successful coup d'etat is a meta-legal

question. As such, both legitimacy and validity of a successful coup d'etat   

are beyond the jurisdiction and competence of the judiciary. This is the most 

important rationale for courts to invoke the political question doctrine of   

nonjusticiability when confronted with a successful coup d'etat.

Conclusion

  Courts in post-colonial common law settings are often confronted with       

questions not contemplated by the constitutional order. This situation is the 

product of extra-constitutional assumption of political power through coups   

d'etat, which are endemic in these settings. The fait accompli of a successful

coup d'etat, coupled with the usurper's desire for judicially pronounced      

legitimacy, presents courts with a complex dilemma. With the status of the    

constitutional order in doubt, the choices available to the courts are neither

obvious nor unproblematic. Unfortunately, when confronted with a successful   

coup, most courts have opted for the worst *139 choice, namely, validation and

legitimation of extra-constitutional usurpation.

  Turning variations of an inherently flawed theory of revolutionary legality 

into rules of judicial decision, these courts have held that the success of   

usurpation is the source of its validity and legitimacy. The judicial         

validation and legitimation of coups rests on an indefensible doctrinal       

foundation. Kelsen's theory of revolutionary legality, which animates the     

conceptual contours of the validation/legitimation option, is based on        

abstract meta-theoretical assumptions not available to a court of law. Based  

on a formal juridical conception of the state, this theory is immune from the 

moral and sociological dimensions of the question of legitimacy, and thus     

fails to distinguish between force and law. While basing validity of          

usurpation on its efficacy, this theory fails to furnish any criteria to      

measure and evaluate efficacy. Thus, it allows judges to present their        

political choices as results of principled adjudication. The experience of the

postcolonial societies shows that the validation/legitimation option          

encourages would-be adventurers, undermines constitutional governance and the 

rule of law, contributes to political instability, and diminishes the power   

and prestige of the judiciary.

  A few courts have taken the high road of strict constitutionalism and have  

held successful coups to be illegal and invalid usurpations. The failure of   

these courts to take into account the gulf between constitutional law and     

political reality resulted in quick and decisive rebukes from the             

extraconstitutional regimes. The result was drastic curtailment of the power, 

independence, and jurisdiction of the courts. A few judges opted to resign    

their offices rather than submit to the will of the usurpers. While this      

option is morally laudable, it only resulted in providing usurpers with the   

opportunity to pack the courts with sympathetic judges.

  This leaves the doctrine of nonjusticiability of political questions as the 

only feasible option for courts when confronted with successful coups d'etat. 

This course of action is dictated by both theoretical and prudential          

considerations. Questions of legitimacy and validity of successful usurpation 

are outside the jurisdiction and competence of courts of law. Legitimacy      

involves the rationales for the right to govern and the corresponding duty to 

obey. This involves political and moral questions which can be resolved only  

through the political processes of the society. By their very nature, these   

issues lie beyond the competence and jurisdiction of courts of law. Validity  

of successful usurpation involves the theoretical question of the relationship

between constitutional fact and constitutional law. This is essentially a     

meta-legal question, which can be resolved only by an extra-legal choice      

concerning the nature of law itself. Courts of law, being instruments of      

particular legal orders, lack the competence and jurisdiction to resolve      

meta-legal questions.

  The historical and structural reasons that make coups d'etat a pervasive    

means of transfer of political power in post-colonial societies are beyond the

power of courts of law. Faced with a successful coup, the best that the courts

can do is to deny judicially pronounced legitimacy to the *140 usurpers       

without jeopardizing the very existence of the courts. Designating the        

legitimacy and validity of successful coups nonjusticiable political questions

is the best means of achieving this objective. Insulation of the courts from  

extra-constitutional political conflicts is the best means of ensuring        

survival of the rule of law while the political processes of the society      

resolve the question of an appropriate political and legal order.
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