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                                 INTRODUCTION
  Africa's problems are myriad and complex. However, most scholars of Africa  
agree that one particular issue that continues to bedevil African countries is
how to establish democratic nation-states with institutions that promote      
economic development, consolidate political harmony and stability, and avoid  
conflicts through enfranchisement. Many parts of Africa have thus far failed  
to develop democratic institutions and modes of conducting public affairs.    
[FN1] As a result, Africa has been strife-torn for most of the post-colonial  
era. Rwanda, for example, was the scene of the world's biggest genocidal      
massacre in half a century. [FN2] The Liberian conflict has been going on for 
over twelve years and affected its neighbors and an entire region. [FN3]      
Africa has the largest share of conflicts in the world today. [FN4]           
Specifically, 
    [s]ince 1970, more than 30 wars have been fought in Africa, the vast      
majority of them intra-State in origin. In 1996 alone, 14 of the 53 countries 
of Africa were afflicted by armed conflicts, accounting for more than half of 
all war-related deaths worldwide and resulting in more than 8 million         
refugees, returnees and displaced persons. The consequences of those conflicts
have seriously undermined Africa's efforts *316 to ensure long-term stability,
prosperity and peace for its peoples. [FN5]

  Conflicts in Africa have typically been rooted in struggles for political   
power, ethnic privilege, national prestige, and scarce resources. [FN6]       
Currently, the vast majority of disputes are domestic in origin. [FN7] Often, 
even interstate conflicts are reflections of domestic politics. [FN8]         
Governments going through difficult times commonly intervene in conflicts in  
neighboring states as a means of deflecting public anger away from themselves.
[FN9] As a result of the numerous conflicts raging in Africa, it remains host 
to the largest population of refugees and displaced persons of any continent. 
[FN10] Too many Africans are trapped in conditions of grinding poverty, face  
daily violence and abuse, suffer under corrupt and oppressive regimes, and are
condemned to live their lives in squatter settlements or rural slums with     
inadequate sanitation, schooling, and health facilities. All of these factors 
contribute to conflict, poverty, instability, and misery. [FN11] Underlying   
the prevalence of conflict in Africa is a crisis of governance and poverty    
leading to a scramble for resources. [FN12] Good governance would make a major
contribution to the reduction of conflict and poverty. It would do this by    
creating an environment conducive to sustainable *317 development, thereby    
reducing poverty--the root cause of many African conflicts. Development seeks 
to expand choices for all people--women, men, and children of both current and
future generations. Development would promote the economic, social, civil, and
political realization of human rights through the elimination of poverty and  
the promotion of human dignity and rights, and by providing equitable         
opportunities for all through good governance.

  Human rights and sustainable development are interdependent and mutually    
reinforcing. In conditions of prosperity, conflicts are less likely to arise  
and more likely to be resolved quickly and peacefully if they do arise. As the
Secretary General of the United Nations has observed: 
    [i]n a country where those who hold power are not accountable, but can use
their power to monopolize wealth, exploit their fellow citizens and repress   
peaceful dissent, conflict is all too predictable and investment will be      
scarce. But in a country where human rights and property rights are protected,
where government is accountable, and where those affected by decisions play a 
part in the decision-making process, there is real hope that poverty can be   
reduced, conflict avoided, and capital mobilized both at home and from abroad.
[FN13]

  The answer to Africa's conflict and development quagmire lies in            
establishing democratic governance in African countries. This calls for a     
critical examination of the question of governance in Africa, with a view     
toward identifying the obstacles to its development and toward possible       
approaches to developing systems of governance that give political space to   
all groups, thereby avoiding conflict and political instability. The most     
important legal instrument in the scheme of good governance is the national   
constitution. Thus, a major part of the answer to Africa's present predicament
lies in the development of constitutions by African countries that will stand 
the test of time, and that will deliberately structure national institutions  
in such a way as to ensure that a capable state is created. In the past two   
decades, Africa has been the scene of constitutional changes unmatched on the 
continent since the end of *318 European colonialism in the 1960s. [FN14] In  
1989, only five African countries could be described as democracies, but today
well over three-quarters of the countries in Africa have adopted democratic   
systems of governance. However, in many of these countries the advances in    
democracy, though real, remain fragile and in need of strengthening. Reversals
in such countries as Zimbabwe remind us that we should not become complacent  
and assume that democracy has taken hold on the African continent. [FN15]     
Further, the tragedies in Rwanda, Somalia, Liberia, Sierra Leone, and the     
Congo graphically illustrate the horrendous consequences of failed            
constitutional arrangements. The future of democracy in Africa is predicated  
on the development of viable constitutional arrangements that set up practical
institutions within which to conduct the business of governance and which     
foster an environment where peace and development can flourish. Such          
arrangements will ensure that the exercise of governmental authority is       
conducted in a predictable, responsible, and legally regulated way, to the    
satisfaction of civil society and society at large. [FN16]

  This article considers, in the context of globalization, the challenges     
facing Africa in the democratization process. It first considers security and 
causes of conflicts in Africa, the economic condition of Africa, and the      
relationship between governance, conflict, and development. It then seeks to  
identify some of the key issues that must be addressed in the process of      
developing durable African constitutions, and the conditions under which      
constitutions should be developed if they are to be acceptable to the people  
of the country they are intended to govern. The article argues that good      
governance can endure only in conditions of relative economic prosperity and  
development. In conditions of extreme poverty, democracy cannot prosper. To   
the extent that the process of structural adjustment has increased poverty in 
Africa, it has undermined the process of democratization and made it much more
difficult.
                                       
                  *319 I. SECURITY, CONFLICTS AND GOVERNANCE
  The sources of African conflicts comprise a complex, interlocking web of    
factors that are steeped in both history and contemporary realities, including
economic, social, and political conditions. At the 1885 Berlin Conference, the
colonial powers partitioned Africa into territorial units by arbitrarily      
dividing kingdoms, states, and communities. [FN17] Unrelated areas and peoples
were joined together, and united peoples were torn apart. [FN18] In the 1960s,
the newly independent African states inherited the colonial boundaries, a     
legacy that challenged their territorial integrity and their attempts to      
achieve national unity. [FN19] The territorial challenge was enhanced in some 
new states by the colonial laws and institutions that were designed to exploit
local divisions. [FN20] However, the era of serious conflict over state       
boundaries has largely passed, aided by the Organization of African Unity's   
(OAU) 1963 decision to accept the colonial boundaries inherited at            
independence. [FN21] Nevertheless, the challenge of creating a genuine        
national identity among different ethnic groups remains in most African       
countries. In general, threats to the territorial integrity of African states 
arise from three principal sources: challenges to national boundaries;        
minority demands of self-determination and secession; and cross-border        
disputes. [FN22] The preferred resolution has been mediation or adjudication, 
although there are several cases in which countries have chosen to occupy a   
contested area by force and later argue the merits of the case. [FN23]        
Secession is almost universally condemned by African states; [FN24] it not    
only contravenes the OAU charter, but is a threat that most African states    
fear. [FN25]

  Colonialism, and its concomitant changes in the nature of commercial        
relations, also created long-term distortions in Africa's political economy.  
*320 Transportation networks, especially railroads and related infrastructure,
were specifically designed to satisfy the colonial country's trade needs and  
not intended to support economic growth within the indigenous economy. [FN26] 
Colonial powers imposed unfavorable terms of trade and strongly skewed        
economic activities toward extractive industries and exportation of primary   
products. These conditions stimulated little demand to improve skills and     
educational levels of the work force, [FN27] a situation that continued into  
the post-independence states. [FN28] The political competition in many African
states is aimed not at creating viable national economic systems, but rather  
at encouraging the capture of key economic sectors for factional advantage.   
[FN29]

  The methods of capturing and maintaining political power in Africa are a key
source of conflict across the continent. Frequently, the candidate of a       
political victory assumes a "winner-take-all" mentality with respect to       
patronage, wealth, and resources, as well as the prestige and prerogative of  
office. [FN30] A feeling of communal sense of advantage or disadvantage is    
often closely linked to this phenomenon, which is heightened in many cases by 
reliance on centralized and highly personalized forms of governance. [FN31]   
The stakes for political control become dangerously high in jurisdictions with
insufficient accountability of leaders, lack of regime transparency,          
inadequate checks and balances, non-adherence to the rule of law, absence of  
peaceful means to change or replace leadership, or lack of respect for human  
rights. [FN32] Whoever captures power can dispense the spoils of office to his
or her followers. The situation of political control is exacerbated when, as  
is often the case in Africa, the economic pie to be shared is small and the   
state is the major source of wealth accumulation. [FN33] Given the            
multi-ethnic character of most African states, political conflict leads to a  
violent politicization of ethnicity. [FN34] *321 In extreme cases, rival      
communities believe that they can ensure their survival only through control  
of state power; thus, conflict becomes virtually inevitable. Given the limited
existence of a middle class due to lack of industrialization, there is usually
no countervailing force to blunt the excesses of warlords, or the state       
itself, [FN35] and conflict is intensified. [FN36]

  During the cold war, external interference in the internal affairs of       
African governments was a familiar feature of superpower rivalry. [FN37]      
Today, external interests continue to play a large and sometimes decisive role
both in suppressing and in sustaining conflict [FN38] in the competition for  
oil, diamonds, timber, and other natural resources in Africa. The General     
Assembly has, for instance, expressed concern over diamond-fuelled conflicts  
in a number of African countries. [FN39] Intervention is not limited, however,
to governments outside of Africa. Neighboring states, in the case of the      
Congo, have intervened for military and economic reasons. [FN40] The conflict 
in the Congo has involved six African countries: Zimbabwe, Angola, Namibia,   
Rwanda, Uganda, and Burundi. [FN41] Much of the conflict in the Congo is      
fueled by the economic interests of Uganda and Rwanda. These countries are    
engaged in the exploitation of Congo's precious mineral resources. A U.N.     
Panel of Experts, reporting on the exploitation of natural resources in the   
Congo, concluded that: 
    [t]he Panel has credible information indicating that various actors, some 
based in South Africa and others outside, are using the territories and       
facilities of South Africa to conduct illicit commercial activities involving 
the natural resources of the Democratic Republic of the Congo. For example,   
the Panel has evidence that coltan, diamonds, and gold from the Democratic    
Republic of the Congo are being smuggled into *322 South Africa, either       
through its porous northern border or through its 4,000 unmonitored airstrips.
[FN42]

In Liberia, the control and exploitation of diamonds, timber, and other raw   
materials financed, and was one of the principal objectives of, the various   
warring factions. [FN43] It has been argued that many of the conflicts in     
Guinea have little to do with the country's politics, and more to do with     
President Taylor of Liberia's quest for economic control of the timber and    
diamonds in Guinea. [FN44] The same can be said of Angola, where many of the  
peace-process difficulties are owed to the struggle to control the            
exploitation of the country's lucrative diamond fields. [FN45] In Sierra      
Leone, those who seized power from the elected government in May 1997 were    
highly motivated by the chance to plunder national resources. [FN46]

  Despite the destruction from armed conflicts, many profit from war, as well 
as from the resulting chaos and lack of accountability. International arms    
merchants, for example, profit greatly from African conflicts. [FN47] Indeed, 
a key component to the surge of violence in Africa has been the ready         
availability of cheap arms, mainly imported from Eastern Europe. [FN48]       
Coupled with the availability of arms is the huge population of unemployed and
mercenaries which can be contracted to wage interminable war. [FN49]

  In addition to the sources of conflict identified above, a number of other  
factors are especially important in particular sub-regions. "In Central       
Africa, they include the competition for scarce land and water resources in   
densely *323 populated areas." [FN50] In Rwanda, for example, several families
often claim rights to the same piece of land, causing multiple waves of       
displacement. [FN51] In oil-producing areas, conflict often arises from local 
complaints that the communities where the resources are located do not        
adequately reap the benefits of oil exploitation, or do not receive adequate  
compensation for the resulting environmental degradation and pollution. [FN52]
In some North Africa states, conflicts result from tensions between different 
factions holding strongly opposing visions of the nature of society and the   
state. For instance, in the Sudan, a clash of vision between the Arab Islamic 
north and the culturally and religiously more diverse black south threatens   
the state's territorial integrity. [FN53] Thus, the Wars of Africa are not    
inevitable; they are caused by leaders who yield to the narrowest definition  
of self-interest and sacrifice the country's citizens to their own greed,     
ambition, and weakness, and they are sustained by the social and economic     
conditions in African countries.
                                       
                     II. GOVERNANCE, CONFLICTS AND POVERTY
  A 1993 study of 233 internal conflicts around the world, concluded that     
democracies had a far better record of peacefully managing such conflicts than
alternative systems. [FN54] The empirical fact that democracies are far less  
likely to go to war with each other than other regimes further substantiates  
the relationship between poverty and conflict, and their impact on the        
democratization process. [FN55] Authoritarian or totalitarian systems simply  
do not have the institutions by which conflicts in society can be peacefully  
expressed and resolved. Dictatorships generally try to deal with conflicts by 
ignoring or denying them, or by suppressing them using state coercive         
apparatus. While such methods may indeed control conflicts (albeit usually at 
a severe cost), they *324 generally cannot resolve them. [FN56] The           
implication of fundamental issues such as identity and cultural integrity in  
such conflicts means that almost nothing short of mass expulsions or genocide 
will make the conflicts disappear. It is generally believed that the ethnic   
conflict that erupted in the former Yugoslavia in 1990, for example, had been 
suppressed for almost fifty years during the years of communism, but was      
always present and unresolved. [FN57] An authoritarian system can present an  
illusion of short-term stability through its use of coercive state power to   
suppress dissent, but is unlikely to sustain that stability over the long     
term.

  In contrast, it is argued that under a democracy, disputes that arise are   
likely to be processed, debated, and reacted to, rather than resolved         
definitively and permanently. [FN58] In short, democracy operates as a        
conflict management system. As Harris and Reilly have observed, it is this    
ability to handle conflicts without having to suppress them or be engulfed by 
them that distinguishes democratic governance from authoritarian rule. [FN59] 
This does not by any means suggest that democracy is perfect, or that the mere
establishment of democratic governance will itself lead to the settlement or  
prevention of conflicts. There are a number of cases in which democratic      
institutions are hastily "transplanted" to post-conflict societies without    
taking root or with a subsequent resumption of hostilities--as in the cases of
Burundi, Cambodia and Liberia. [FN60] But it is equally true that these cases 
offer many lessons as to how deals are struck and which choices are of crucial
importance to building a sustainable outcome. [FN61] Democracy is often messy 
and difficult, but it is also the best hope for building sustainable solutions
to most conflicts in the world. However, democratic institutions have to be   
strong enough to function effectively and fairly. They can only be strong     
where the economic conditions are such that they can be sustained.

  The United Nations has observed that conflicts are most prevalent in poor   
countries [FN62] (especially those with significant economic inequalities).   
[FN63] The *325 existence of sustainable livelihoods, and the absence of      
poverty, are closely linked to human rights and the exercise of democratic    
rights. [FN64] Poverty and inequality can undermine human rights by fueling   
social unrest and violence, and by increasing the precariousness of social,   
economic, and political rights. [FN65] The situation in many countries is     
often made worse by the existence of sharp ethnic or religious cleavages.     
[FN66] Almost invariably, where the rights of subordinate groups are          
insufficiently respected, the institutions of government are insufficiently   
inclusive, and the allocation of society's resources favors and benefits the  
dominant faction. [FN67] The solution is clear, even if difficult to achieve  
in practice: it is to promote human rights; to protect minority rights; to    
build strong political and governmental institutions; and to institute        
democratic governance in which all groups are represented. "[I]t is essential,
if man is not to be compelled to have recourse, as a last resort, to rebellion
against tyranny and oppression, that human rights should be protected by the  
rule of law." [FN68] One cannot successfully lead an insurgency against a     
government that is democratic, strong and effective and meets the basic social
and economic needs of its people. [FN69] It stands to reason that recruitment 
to the cause of the insurgency will be nearly impossible when people are happy
and believe that warfare is not the only way to draw attention to their       
grievance or to create change. [FN70] Successful recruitment for insurgencies 
thrives on unemployment, especially among youth.

  Conflicts and poor governance have exacted a horrendous toll on Africa's    
economic condition. Africa has the dubious distinction of being both the least
developed and, in terms of natural resources, the most endowed continent in   
the world. [FN71] With a land area three times the size of the United States  
and a population of some 600 million people, Africa enjoys the resources      
required to attain sustainable development, characterized by increasingly     
productive *326 employment opportunities and a steadily improving quality of  
life for all of its citizens. [FN72] The continent has vast mineral, oil,     
water, land, and human resources. [FN73] Nonetheless, about 240 million       
Africans live on less than one dollar a day, have no access to safe drinking  
water, and are illiterate. [FN74] The ambiguity in Africa's position is       
revealed with particular clarity in relation to its production of food:       
although during pre-colonial times the continent was self-sufficient in this  
sector, it is now increasingly dependent upon external supplies, and many     
countries in Africa rely on food aid for the survival of their populations.   
[FN75] On the face of it, the African continent's apparent inability to feed  
itself is paradoxical since one of the region's chief assets is its           
agricultural potential. It has huge tracts of arable land and water resources.
Africa possesses all of the necessary elements for becoming one of the world's
major food baskets. [FN76]

  Unfortunately, Africa lacks the capital necessary to translate its enormous 
wealth into realizable benefits for its people, and it has failed to attract  
foreign investments sufficient to fill the gap. Africa receives only five     
percent of all direct foreign investment flowing to developing countries.     
[FN77] This is in spite of the fact that investments made in Africa           
consistently generate high rates of return. For example, during the period    
from 1990 to 1994, the average annual return on book value of U.S. direct     
investment in Africa was nearly twenty-eight percent, compared with eight and 
a half percent for U.S. direct investment worldwide. [FN78] At the root of the
problem is the world-wide perception of Africa as an unstable, poorly         
governed, and conflict-ridden continent that cannot *327 guarantee the safety 
of foreign investments. [FN79] In its 1989 report on Sub-Saharan Africa, the  
World Bank concluded: 
    Underlying the litany of Africa's development problems is a crisis of     
governance .... By governance is meant the exercise of political power to     
manage a nation's affairs. Because countervailing power has been lacking,     
state officials in many countries have served their own interests without fear
of being called to account .... The leadership assumes broad discretionary    
authority and loses its legitimacy. Information is controlled, and voluntary  
associations are co-opted or disbanded. This environment cannot readily       
support a dynamic economy. [FN80]

  Reports by the United Nations and multilateral lending institutions         
unanimously attribute Africa's inability to realize its potential to its lack 
of good governance. [FN81] A growing international consensus recognizes the   
central role that a good, efficient, and capable government plays in the      
economic and social development of a country. [FN82] The General Assembly has 
recognized that democratic, transparent, and accountable governance in all    
sectors of society forms an indispensable foundation for the realization of   
social and people-centered sustainable development. [FN83] The General        
Assembly has called on member states to respect and protect all human rights  
and fundamental freedoms, especially the right to development, while          
maintaining focus on the "interdependent and mutually reinforcing relationship
between democracy, *328 development, and respect for human rights." [FN84]    
Indeed, the African states themselves have come to realize the importance of  
governance in the development process. The New Partnership for Africa         
Development, while recognizing the historical and colonial roots of African   
underdevelopment, argues that Africa's future is in its own hands. It candidly
recognizes that past attempts to set out continent-wide development programs  
have not succeeded in part because of questionable leadership and ownership by
Africans themselves. The Partnership welcomes the fact that "[a]cross the     
continent, democracy is spreading backed by the African Union." [FN85]

  The U.N. Development Program (UNDP) has defined good governance as "the     
responsible exercise of political, economic and administrative authority in   
the management of a country's affairs at all levels." [FN86] Good governance  
is, among other things, participatory, transparent, accountable, effective,   
equitable, and fair. [FN87] Good governance promotes the rule of law. [FN88]  
Participation involves members of the public in the decisionmaking as to, and 
implementation of, public projects or other government activity. It goes      
beyond the arena of consultation. It implies the existence of opportunities to
contribute through gainful employment; opportunities to move in the mainstream
of political, economic, and cultural processes without suffering              
marginalization and discrimination; freedom from poverty and deprivation; and 
freedom from vulnerability through a guaranteed system of social safety nets  
and social security systems.

  Transparency involves establishing appropriate lines or forms of            
accountability between the government and the public, which can include access
to information, open decisionmaking, and rules of procedural fairness.        
Fairness is broken down into substantive and procedural elements, with        
substantive fairness requiring the actual fairness of results and procedural  
fairness requiring that the process of representation, decisionmaking, and    
*329 enforcement in an institution be clearly specified, non-discriminatory,  
and internally consistent. Good governance ensures that political, social, and
economic priorities reflect broad consensus in society and that decisionmakers
represent the voices of the poorest and the most vulnerable in allocating     
development resources. In short, good governance creates what may be described
as a capable state. In this context, a capable state is transparent;          
accountable in the conduct of national affairs; able to enforce law and order 
throughout the country; respectful of human rights; effective in providing    
infrastructure; limited in its involvement in the market economy; responsible 
for the creation of a favorable policy environment; and successful a partner  
with the private sector and civil society. [FN89] Other important             
characteristics of a capable state include acceptance of opposition and       
competitive politics; predictable, open, and enlightened policymaking; a      
bureaucracy imbued with a professional ethos acting in furtherance of the     
public good; maintenance of fair terms of trade between the rural and urban   
sectors; and recognition and respect of the boundaries between itself, the    
private sector, and civil society. [FN90]
                                       
                      III. THE COLONIAL LEGACY IN AFRICA
  Africa's problems are, to a very large extent, rooted in its inability to   
overcome the legacy of the past. The continent has suffered a painful history 
that includes some of the worst human tragedies in living memory: slavery,    
colonialism, and apartheid. As a direct result of these tragedies, when       
African countries won independence, they faced formidable constraints to      
governance and development. These constraints included underdeveloped human   
resources, political fragility, and insecurity rooted in ill-suited           
institutions. This legacy will continue to hamper African development for     
decades to come. But Africa should draw lessons, strength, and determination  
rather than despair from the past. The serious problems facing Africa should  
prompt a fundamental reexamination and redirection, rather than a feeling of  
hopelessness and a mindset of blaming everything on the colonial past.

  Traditional African society had its own system of social and political      
organization. [FN91] For instance, the Lozi of Zambia had a complex economy   
that *330 required many people to cooperate in various productive activities. 
[FN92] The village constituted the basic unit of organization in the structure
of their economic, political, and domestic system. [FN93] The Lozi exploited  
gardens and parcels of land throughout the village. [FN94] A headman was the  
political and administrative head of the village, took responsibility for it  
to the King in Council, and represented the village at the chief-headed       
Council. [FN95] The Chief governed with the assistance of councilors. [FN96]  
Since the advent of colonialism, however, African societies have experienced  
fundamental and protracted economic and social changes. [FN97] The era of     
colonialism initiated--and the era of independence consummated--a dynamic     
process of disruption in tribal organization and tribal life. After those     
changes, unlike in pre-colonial times, the financial, political, and military 
security of African societies no longer depended on traditional organizations 
and custom but rather on new political and economic institutions.

  Many African societies have departed from agrarian self-subsistence         
communities to a money economy dependent on the capitalist economic system.   
With such fundamental changes, the political institutions governing African   
societies also had to transform. The foremost act of disruption was the       
unification of ethnic communities, under the umbrella of sovereign states,    
created pursuant to the Berlin Conference of 1884; these communities were     
granted with overriding political control within their whole area of *331     
jurisdiction. [FN98] Dislocation of African peoples from their lands and      
communities continued throughout the colonial period as the needs of the      
colonial economy expanded, further undermining any tribal economy or social   
organization that might have been left in place after the initial             
establishment of colonial rule. [FN99] Independence did not change the        
fundamental structure of the colonial society, and therefore did not stop the 
decline of traditional institutions. In almost all cases, the African         
independence leadership took over the colonial state as established by the    
departing colonial power.

  Colonial rule was philosophically and organizationally elitist, centralist, 
and absolute. Lacking representative institutions, the colonial administration
not only implemented policy, but made it as well. Seidman has observed that   
authoritarian forms of government everywhere express their character by giving
relatively unbound discretion to the man or woman on the spot. [FN100]        
Colonial officials were given almost unlimited discretion with no formal      
controls over their exercise of power. [FN101] As colonial rulers sought      
expedient interlocutors, they distorted or destroyed pre-colonial governance  
systems by creating or encouraging arrangements, such as indirect rule, that  
manipulated traditional forms of governance. [FN102] Such arrangements made   
existing local chiefs more despotic and created new ones (warrant chiefs)     
where none existed before. [FN103] During the colonial period, African        
societies became divided into the rural and the urban, with two distinct      
cultures. Traditional culture resided in the rural areas, where the great     
majority of the people lived and which operated largely outside the framework 
of colonial elitism, [FN104] whereas the urban areas housed *332 the "modern  
culture." The urban economy and culture served as the link between the        
metropolitan country and the colony in the export of raw materials. [FN105]   
Colonial economic policies kept African economies small, excessively open,    
dependent, and poorly integrated. [FN106] The colonial state was characterized
by a huge gap in the standards of living between the rural and urban areas.

  This rural/urban divide, dating from the colonial period, continues today   
and indeed has widened. [FN107] The rural areas continue to be neglected,     
marginalized, and impoverished, as states are extremely weak and fail to      
provide services to rural areas. Furthermore, increasing evidence indicates   
that the International Monetary Fund (IMF) and World Bank stabilization and   
structural adjustment programs, which are in place in almost all African      
countries, have worsened the situation. [FN108] For instance, the withdrawal  
of state marketing agencies absent an adequate competitive private sector to  
replace it has exposed poor farmers to exploitation by large city traders.    
[FN109] In the case of Zambia, it has actually led to a decline in food       
production and a crisis in agriculture. [FN110] The crisis is further         
exacerbated by the lack of popular participation in governance, and by the    
lack of effective devolution of power to local communities.

  In addition to enduring long after independence, the colonial legacy has had
a major influence in the style of governance prevalent in Africa. [FN111]     
Colonial rule bequeathed to independent African states undemocratic           
governments and bureaucracies that emphasized hierarchy, compliance, and      
discipline, without addressing other equally important concerns such as public
accountability, responsiveness, and participation. [FN112] Many governments   
that emerged after *333 independence soon became undemocratic,                
over-centralized, and authoritarian. [FN113] Predictably, political monopolies
led to corruption, nepotism, abuse of power, and conflict. [FN114] African    
presidents replaced their colonial governors in fact but also in deeds.       
[FN115] Like the colonial governors, they became the sole embodiment of the   
social will and purposes of the countries they ruled. Repressive single- or   
no-party systems of government emerged. [FN116] With one-party systems, power 
came to be concentrated in one person. "Dissent, for which there had always   
been a secure and honoured place in traditional African society, came to be   
viewed with ill-concealed hostility, almost as if it was treason." [FN117]    
Multiple parties, even if originally formed around national agendas, generally
evolved into ethnically based parties that made African states ungovernable.  
[FN118] Single-party or military rule became regarded as a viable, sometimes  
desirable, solution to the ethnically based parties in Africa's new modern    
states. [FN119] Ultimately, the single party supplanted the machinery of the  
state, blurring the differences between the two. [FN120]

  *334 Thus, forty years or so into independence, governance in Africa was in 
crisis, with a litter of failed and dysfunctional states whose characteristics
included: (1) highly centralized systems of governance; (2) excessive state   
control coupled with limited capacity to govern; (3) arbitrary policymaking   
and abuse of executive power; (4) erosion of the boundaries between the state 
and civil society; (5) weak institutions of both state and civil society, with
few forces countervailing the executive branch of authority; (6) unaccountable
bureaucracies; (7) widespread corruption; (8) unenforced or unjust legal      
systems; (9) widespread violation of human rights; (10) limited participation 
in governance by the general citizenry; and (11) preferential access to power 
and resources often determined by religious, ethnic, or geographical          
considerations. The lack of democratic governance has resulted in             
unprecedented economic decline and mismanagement, causing unimaginable poverty
and conflict. In fact, the dreams of post-independence prosperity and         
self-rule have become the nightmare of insecurity and poverty. [FN121] Lack of
democratic governance has shut off the springs of activity in the people. As  
Obasanjo observed, "[t]he men and women of spirit who are the leaven of every 
society either began to go into exile in foreign countries or withdrew into   
stultifying private life; to their own loss yes, but to the even greater loss 
of society at large." [FN122] There are more African medical doctors working  
in the Western countries than there are in Africa, and UNESCO estimates that  
as many as 30,000 Africans holding PhD degrees are living outside the         
continent. [FN123]
                                       
                 IV. GOVERNANCE AND INTERNATIONAL HUMAN RIGHTS
  Good governance furthers the protection of human rights at both the         
international and national levels. Democracy involves three central rights:   
the right to take part in government, the right to vote and to be elected, and
the right to equal access to public service. The Universal Declaration of     
Human Rights states that the will of the people shall be the basis for the    
authority of government. [FN124] A number of international instruments reflect
the principal *335 concerns underlying governance, including the right of     
peoples freely to determine their political status, [FN125] the right of all  
elements of society actively to participate in defining and achieving         
developmental goals, [FN126] and the right of all people to participate in the
political life of their country. [FN127] Thus, international instruments for  
the promotion and protection of human rights within the U.N. system are       
replete with admonitions that popular political participation must be free.   
[FN128]

  While such instruments do not describe a particular methodology for ensuring
such freedom, their essence is clear: to be free, participation in the        
political processes of a country must be conducted in an atmosphere           
characterized by the absence of intimidation and the presence of a wide range 
of fundamental human rights. [FN129] While the Universal Declaration of Human 
Rights enunciates and elaborates upon each of the rights in the covenants, and
regional conventions too contribute to their protection, some of those rights 
take on additional importance for political participation purposes. Worthy of 
*336 individual mention in this regard are the rights to free opinion, [FN130]
free expression, [FN131] information, [FN132] assembly and association,       
[FN133] independent judicial procedure, [FN134] and protection from           
discrimination. [FN135] To this end, all obstacles to full participation of   
individuals in the affairs of state must be removed, and legislation that     
grants the rights of individuals must not contain any reservations. [FN136]

  Increasingly, a norm is emerging pursuant to which only democracy validates 
governance. As Thomas Franck has argued, a democratic entitlement, while not  
yet fully worldwide law, is rapidly becoming a normative rule of the          
international system. [FN137] Governments increasingly recognize that their   
legitimacy depends on meeting a normative expectation of the international    
community. This recognition has led to the emergence of a particular          
expectation: that those who seek the validation of their empowerment must     
patently govern with the consent of the governed. U.N. actions support the    
emergence of this norm. On June 16, 1993, U.N. Security Council, for the first
time in the U.N. history, authorized member states to use force to restore    
democracy in the independent state of Haiti. [FN138]

  In recent years, the United Nations has become increasingly involved in     
promoting democracy, primarily by providing various forms of electoral *337   
assistance to member states. Prior to the Security Council Resolutions on     
Haiti, the U.N. efforts to promote democracy were essentially limited to      
assisting voluntary transitions to democratic governance with the consent of a
member state or the parties to a conflict. [FN139] These efforts to promote   
democratic governance through voluntary means arguably began at the inception 
of the United Nations under Chapters XI, XII, and XIII of the U.N. Charter.   
[FN140] Pursuant to these provisions, the U.N. Trusteeship Council has        
organized over thirty plebiscites since 1945, bringing self-rule and          
independence to former colonies and other non-self-governing territories.     
[FN141] Since the 1980s, however, the United Nations has become increasingly  
involved in the active promotion of democratic governance among its           
membership. The most important and visible forms of this activity have been   
the Security Council's sponsorship of elections relating to international     
peace keeping and the General Assembly's authorization of civilian election   
assistance requested by member states. [FN142] There are two Charter-based    
rationales for the Assembly's authority to conduct such activities in support 
of democracy. The first rests on the Assembly's residual role in preserving   
international peace and security. [FN143] The second rests on the General     
Assembly's broad mandate to promote peace, human development, and human       
rights. [FN144] One can also point to the fact that a growing number of       
international peace processes, many under the auspices of the United Nations, 
have also addressed the construction or strengthening of democratic           
institutions and the protection of human rights. [FN145]

  Good governance gives societies sound structures for economic and social    
development. In post-conflict settings, good governance can promote           
reconciliations and offer a path for consolidating peace. In addition, U.N.   
programs now target virtually all the key elements of good governance, such as
safeguarding the rule of law; verifying elections; training police; monitoring
*338 human rights; fostering investments; and promoting accountable           
administration. [FN146] The U.N. Development Program has connected the        
practice of good governance with the improvement of human development. [FN147]

  Similarly, the World Bank has promoted good governance practices, including 
reform of the public sector and promotion of the rule of law. [FN148] The IMF 
has implemented a policy of promoting those components of good governance that
relate to economic performance. [FN149] Other international and supranational 
organizations, such as the Organization of Economic Cooperation and           
Development (OECD), [FN150] the Organization for Security and Cooperation in  
Europe (OSCE), [FN151] the British Commonwealth, [FN152] and the European     
Union (EU), [FN153] have all developed good governance standards for their    
development assistance activities. [FN154] In addition, many individual donor 
states have developed assistance policies that include good governance.       
Democracy is thus well on the way to becoming a global entitlement, one that  
will be increasingly promoted and protected by collective international       
processes. We are witnessing a change in international law, and as a result,  
the legitimacy of each government will someday be measured by international   
rules and processes. We may not be quite there, and this norm is still        
challenged, but we can see the outlines of this new world in which citizens of
each state will look increasingly to international law and organizations to   
guarantee their democratic entitlement.
                                       
               *339 V. CONSTITUTIONS AND THE DEMOCRATIC PROCESS
  Economic recovery and political stability in Africa must begin with a       
recovery of those values which are acknowledged worldwide to be the true      
foundation of every human society. These values are in turn the foundation of 
social creativity and democratic governance. [FN155] African states must      
establish stable political and constitutional orders that promote development 
and aid the eradication of poverty, hunger, disease, and ignorance, while also
guaranteeing citizens the rule of law and equal protection of the law         
regardless of the citizen's sex, color, or ethnic origin. [FN156] If the      
continent is to respond successfully to the needs of its people and realize   
its dreams of rapid economic development and political stability, it will have
to apply careful thought to the proper organization of political, economic,   
and administrative institutions to ensure the proper governance of the        
nation-state. [FN157] The aim should be to achieve a constitutional order that
is legitimate, credible, and enduring, and which is structurally accessible to
the people without compromising the integrity and effectiveness of the process
of governance. Constitutional democracy in Africa will inevitably involve     
multiple or concurrent constitutional orders rather than a single center of   
authority and power, especially as African countries are characterized by     
large territorial, multi-ethnic groupings, high rates of illiteracy, and poor 
communications infrastructure. The international community can assist this    
process by creating conditions that can bring about economic growth and       
development in Africa, thereby consolidating any advances made in             
democratization.

  In general terms, constitutional democracy concerns the following           
principles: (1) the use of the constitution, as a supreme and fundamental law,
to regulate and limit the powers of government, and to secure the efficacy of 
such limitations in actual practice; (2) assurance that the legitimacy of the 
government is regularly established by requiring that governmental powers are 
assumed or exercised only with the mandate of the people, given at periodic   
intervals through free and fair elections or referenda that are executed and  
*340 administered according to the constitution and well-defined electoral    
laws, and in the context of a system-wide pluralism; (3) protection of the    
fundamental rights of the people; (4) resolution of disputes, including       
disputes relating to the constitutional propriety of legislation and other    
government acts, impartially, in accordance with the constitution, and by     
ordinary courts which are independent of the disputants; (5) the application  
of ordinary laws regarding the execution of governance and adjudication of    
disputes in conformity with the limitations imposed by the constitution and in
accordance with the procedure for lawmaking prescribed therein, and ensuring  
that such procedures conform to internationally accepted norms; (6) clearly   
formulated and transparent processes by which political leaders and government
officials are held accountable for their actions to the people; (7) assuring  
the safety and security of citizens and the rule of law such that contracts   
can be fairly enforced, both between the public and private operators and     
between private operators and the state; (8) requiring public agencies to be  
responsive to the needs of the public and to promote social and economic      
development for the benefit of all citizens in an equitable manner; (9)       
providing information that permits accountability to be achieved, laws to be  
carefully applied, markets to function, and people to be creative and         
innovative; [FN158] and (10) freedom of expression and association, and the   
protection of human rights. Among all virtues, freedom of speech is perhaps   
the one most necessary to the success of a democratic enterprise. Unless a    
people tell one another the truth about what they know, think, and see, they  
cheat themselves of their courage and destroy the possibility of freedom. This
is because democratic institutions do not renew themselves as effortlessly as 
flowering trees. They require cultivation by people brave and honest enough to
admit their mistakes and to accept responsibility for even their most         
inglorious acts.

  The process of democratization, however, goes beyond the question of simply 
installing a multi-party system. [FN159] The demands for a multi-party system 
*341 are easier to meet than a comprehensive demand for democracy. Democracy  
means the freedom of the people in their daily lives to determine their       
destinies, encompassing, for example, their right to build their own          
organizations, including residences, schools, and cultural institutions. To a 
large extent, democracy is less of a formalistic system than an attitude. It  
is a way of approaching the business of government, of setting up rules for   
government, of creating enough checks and balances that the government is     
dependent less on individuals and their personal whims, and more on systems   
and processes. [FN160] "Where citizens of a country have no sense of democracy
and are unwilling or unable to insist that their leaders deliver democracy ...
a written constitution, however eloquently it proclaims democracy, will be    
insufficient to guarantee it." [FN161] Additionally, democracy depends on     
certain values, such as tolerance and trust, which cannot be secured in a     
written constitution. Rather, in order to gain a foothold in a given country, 
these values depend on the political will of a nation. The lack of these      
values can seriously undermine the democratic enterprise. A clear example of  
this is President Mugabe in today's Zimbabwe, where the law as it exists      
prohibits intimidation and protects property, and yet the Government has been 
able to engage in land seizures. [FN162]

  Thomas Paine defined a constitution as "not the act of a Government, but of 
a people constituting a Government; and Government without a Constitution is  
power without a right." [FN163] A constitution is a thing antecedent to a     
government, and a government is only the creature of a constitution. It       
represents the basic structure of any organized society. Formal or informal,  
written or unwritten, its existence, in whatever form, is inevitable. [FN164] 
When one *342 speaks of a modern constitution, however, notions of formality  
emerge. [FN165] In post-colonial Africa, the notion of a constitution has been
reduced to that of a single written document, a charter for the exercise of   
political power. Some African scholars have criticized the move towards       
written constitutions and the current constitutional arrangements on the      
grounds that they are based on or follow too closely Western models of        
governance rather than African ideals of governance, and have questioned the  
relevance of Western models to the African condition. [FN166] Be that as it   
may, the impact of history seems clear: one may interpret history or          
reinterpret it, but no one can repeal it. Moreover, while transplanting       
European models into Africa might be problematic, the motives of some of those
who advocate "African solutions to African problems" are often suspect. Many  
post-independence dictatorships, and indeed the African one-party system of   
governance in Zambia, Kenya, Tanzania, and elsewhere in Africa, were justified
on the grounds that they were a variant of democracy best suited to the       
peculiar African circumstances, and, at the same time, natural facilitators   
for economic growth and promoters of national unity. [FN167] Today it is quite
evident that these justifications had little to do with "African concepts of  
governance" and more with the consolidation of political power through the    
elimination of all political opposition. [FN168] After three decades of       
independence, neither growth nor national unity has occurred for most African 
states.
                                       
          *343 VI. DEVELOPING A VIABLE CONSTITUTIONAL ORDER IN AFRICA
  A serious search for viable constitutional arrangements that will bring     
political stability in any African state must begin with a frank examination  
of the specific social, political, and economic conditions present in African 
countries. As Seidman has observed, most African constitution drafting that   
took place in the post-colonial era can be analogized to "an elaborate buffet,
with elegant constitutional provisions from other, existing constitutions     
spread across the glittering sideboard, from which the constitution-maker can 
fill her place to her taste." [FN169] "[S]entences, paragraphs, whole sections
and chapters float from one constitution to the next." [FN170] Such drafting  
was accomplished without any serious attempt to relate the process to the     
social and political conditions in the countries concerned. Obviously, this is
not an appropriate approach for enacting legitimate constitutions that would  
adequately address African problems while remaining consistent with Africa's  
cultural and historical peculiarities. As Judge Chaskalson, President of the  
South African Constitutional Court, has observed: "constitutions are shaped by
history. What is appropriate for one country in the light of its history, is  
not necessarily appropriate in another country with a different history."     
[FN171] Overall, one can accurately say that "[m]any of these piecemeal       
constitutions have been symbolic at best, totally irrelevant at worst."       
[FN172]

  There are many conditions specific to the African situation which, unless   
addressed, would negatively impact good governance. First, there is the need  
to debate the type of society the country wishes to create. Is it a nonracial,
nonsexist, secular society? In 1993, before the South Africans developed their
constitution, they engaged in a serious debate as to what sort of society     
South Africa was to be. [FN173] A clear image of the type of state that is    
envisaged is important if questions of religion and the status of non-African 
races in the society are not to be problematic. [FN174] Additionally, there is
the need in each country for sufficient national unity or cohesion to generate
social and political *344 power. This unity and cohesion must be strong enough
to enable the diverse peoples in each state to achieve purposes of well-being 
and development that are beyond their reach as separate units.

  African states also face the need to accommodate the vast ethnic diversity  
that exists on the continent, and to acknowledge institutionally the intensity
of the attachment that Africans have to their ethnicity. Unfortunately, in    
much of the continent the pattern of ethnic relations has been characterized  
by growing self-consciousness and, at times, intolerance, intransigence, and  
intemperance. [FN175] Against this background, the issue of ethnicity could   
potentially be destabilizing to the democratization process. Democracy may    
magnify rather than reduce the adverse effects of ethnicity. African states   
also need to accommodate the significant racial minorities that exist in their
countries. Constitutions must deal with this fact sensitively, not only       
consciously acknowledging the fears and apprehensions of racial minority      
groups, but also meeting their legitimate demands and involving them, in a    
meaningful and satisfying way, in the political systems that have evolved and 
also in the nation-building process. The issue of ethnic or racial minority   
protection will not be solved by simply ignoring it. It has to be addressed in
a pro-active manner. Another condition that complicates the search for viable 
constitutional arrangements is the newness and artificiality of African states
which were, for the most part, recently and arbitrarily created during the    
colonial period.

  Additionally, the quest for a viable constitution must anticipate and       
prepare for the general unfamiliarity of most Africans with the philosophy and
machinery of modern democratic governance. A viable constitution must also    
accommodate the general economic and social backwardness that exists in these 
countries, and the consequential need and urgency for development on all      
fronts simultaneously. Moreover, African constitutions cannot ignore the      
disproportionate economic and social importance of public office to           
individuals in the midst of widespread poverty and ignorance. The search must 
also recognize the temptations of arrogance, discrimination, abuse of power,  
and corruption assailing persons in office, [FN176] and must face the         
influence of money in the electoral process, especially in economies where a  
large percentage of *345 voters are unemployed. [FN177] The situation is      
worsened by the fact that most opposition parties in Africa lack resources to 
operate effectively; thus, the funding of political parties should also be    
addressed. The principle of government funding of political parties is well   
established across the democratic world. [FN178] In the absence of state      
funding arrangements, the party in power has an undue advantage, as it has    
access to state resources and institutions to push its political agenda.      
Additionally, there is the problem of cultural values and traditional roles   
assigned to women that perpetuate the inequality of the sexes. [FN179] As Mill
observed, only complete equality between men and women in all legal,          
political, and social arrangements can create the proper conditions for human 
freedom and a democratic way of life. [FN180] The goal should be, as the      
Beijing Conference declared: "[to remove] all the obstacles to women's active 
participation in all spheres of public life and private life through a full   
and equal share in economic, social, cultural, and political decisionmaking." 
[FN181]

  There is also a need to build a free and vibrant press. Only a free press   
can provide citizens with a range of information and opinions on the actions  
of the government, including fiercely critical views. This enables citizens to
"choose their representatives in an informed manner and to force state        
officials to respond to the desires of the public." [FN182] In addition, a    
free press, by exposing wrongdoing, encourages accountable behavior by public 
officials and politicians and discourages corruption. Further, a free flow of 
accurate information has economic implications in that a competitive market   
economy *346 requires that economic actors have access to relevant, timely,   
and reliable information. The less available or credible the information, the 
greater the uncertainty and risk, and therefore the cost, of committing       
capital or labor. In many African countries, for example, Zambia and Zimbabwe,
governments continue to own newspapers. As many of the papers are unable to   
survive without government subsidies, they practice self-censorship in order  
not to run foul of the hand that feeds them.

  Another complication is the need to define and assess the role of the       
military in African states. It is essential for a democratic society that the 
military be respectful of the democratic process. In some parts of Africa,    
especially West Africa, the military has proved to be the greatest threat to  
the development of democratic governance. The examples of Nigeria, Gambia, and
Sierra Leone illustrate this point. [FN183] There is also the need to         
encourage the development of a viable civil society. Civil society in         
democracies provides the checks and balances that assist in the regulation of 
governments. In Africa, years of one-party systems of governance, military    
regimes, and poverty have hindered the development of powerful civic          
organizations that could act as countervailing forces to governments. The role
of traditional institutions in modern African political systems must also be  
addressed. Finally, a serious search for viable constitutional arrangements   
must respond to the need to decentralize power. The search must address the   
distribution of power between the center and the regional level entities.

  A constitution that aspires to be legitimate and authoritative as the       
fundamental law of any state in Africa must address the issues identified     
above if it is to succeed. A constitution affects the lives of all citizens   
and therefore ought to address the concerns of all citizens, regardless of    
their ethnicity, color, gender, or station in life. As the Chief Justice of   
South Africa, Justice Ismail Mohammed, observed in a judgment in Namibia: 
    The constitution of a nation is not simply a statute which mechanically   
defines the structures of government and the relations between the government 
and the governed. It is a "mirror reflecting the national soul", the          
identification of the ideals and aspirations of a nation; the articulation of 
the values bonding its people and disciplining its government. [FN184]

*347 A constitution ought therefore to be an autobiography of the nation. It  
should reflect the lives of all its citizens, young or old, male or female,   
rich or poor, straight or gay. People should be able to look at the           
constitution and see their lives within its pages and their protection within 
its words. The people must feel a sense of ownership of the document before   
they can respect, defend, and obey it. [FN185] Van der Vyver has observed that
"superimposed constitutional formulae, or constitutional arrangements that ...
do not address the real causes of discontent ... are sure to generate their   
own legitimacy crisis." [FN186]

  Beyond the essential ingredients of a democracy, a democratic constitution  
should be seen as a liberating document--one that not only limits the powers  
of the state and its institutions, but guarantees the kinds of liberties that 
will make the pursuit of happiness and self-fulfillment a reality for the     
people. It should empower the young, as well as women and other historically  
disadvantaged groups. It should guarantee equality of opportunity for all     
citizens irrespective of gender, race, religion or ethnic background. Equal   
opportunity for all is a mark of true liberation. It ensures that benefits of 
economic development accrue to the many and not to the few, and that all      
citizens have a chance to live up to their potential and to achieve           
self-fulfillment.
                                       
                 VII. DEVOLUTION OF POWER TO LOCAL AUTHORITIES
  In a typical African state, a large percentage of the people remain outside 
of the formal structures of the state. They rely on self-help for law         
enforcement and self-reliance for their survival. Many of these people        
operating outside the formal structures of government are in rural areas.     
There is a critical need for the devolution of power, which is a means of not 
only improving governance and enhancing the accountability of leaders, but    
also making the state a participant in people's lives.

  As was discussed earlier, post-independence African governments, like their 
colonial predecessors, tend to be overly centralized. [FN187] In the          
institutional sense, centralization of power refers to the constitutional     
concentration of power in the hands of a few executive offices and, therefore,
a few people, *348 greatly undermining the constitutional importance of       
courts, legislatures, and subregional governments. [FN188] These effects are  
usually reinforced by the tendency of most governments to concentrate the most
critical human and financial resources at headquarters, while leaving rural   
administration with a lean administrative structure that lacks adequate       
resources or discretionary authority. [FN189] A major feature of any          
centralized state is its preoccupation with bureaucracy and planning and,     
hence, the preference for concentrated structures, rather than diversified and
decentralized institutions that emphasize the grassroots empowerment of the   
people. [FN190] Another feature is financial centralization. The central state
collects all of the most important and buoyant tax resources and makes only   
scant funds available to subnational organs. [FN191] Compounding this problem,
financial transfers to subregional organs are accomplished via grants, which  
are given sporadically rather than on a regular and systematic basis.

  Effective devolution of power to local authorities requires local           
communities endowed with democratically constituted decision-making bodies and
possessed of a wide degree of autonomy with regard to their responsibilities, 
the ways and means by which those responsibilities are exercised, and the     
financial resources required for their fulfillment. Devolution of power to    
local communities has been recognized in many parts of the world as one of the
cornerstones of democracy. [FN192] The right of citizens to participate in the
conduct of public affairs is more directly exercised at local levels. The     
existence of local authorities who are given real responsibilities can provide
an administrative set-up which is both effective and close to the citizen.    
Unlike more centralized systems, local government provides for more flexible  
responses attuned to local needs. It opens opportunities for innovation and   
experimentation in policy formulation and delivery. It can alleviate the      
workload of over-stretched central government, something which is especially  
*349 important in Africa in view of the numerous tasks of development and     
transformation that face a typical African government. [FN193]

  Very few current African political systems have made any serious efforts to 
decentralize power. [FN194] Even among those systems which profess commitment 
to decentralization, there is a wide gap between political rhetoric and       
reality. [FN195] African governments tend to co-opt or, in extreme cases,     
abolish social institutions that they determine to be harmful to their        
interpretation of nation-building. [FN196] In reality, this includes anything 
that threatens the ruling party's hold on power. [FN197] Current arrangements 
not only waste resources, but also encourage corruption in central government 
institutions and lower the ability of lower-level government institutions to  
expand or even to maintain existing infrastructures. [FN198]

  In addition, because power is not decentralized, the struggle to control the
central government becomes a matter of life and death among the political     
leadership. [FN199] Observers have noted that African states tend to be strong
in those areas in which they ought to be weak (repressive power), and weak    
where they ought to be strong (popular mobilization and responsiveness).      
[FN200] The process of democratization must go hand in hand with that of      
devolution of power to local communities. It is not enough to have democracy  
at the national level; it must be complemented at the subnational and         
community levels. State structures must work with society-based organizations.
Societal and state institutions must exist as partners in social engineering. 
They must seek to empower the ordinary people in matters of governance. As is 
so often pointed out, democracy means governance by the people for the people.
Community-based social and political institutions ought to be the building    
blocks of a new and effective African polity that can deliver a better life   
for African people.

  *350 Any examination of the modalities affecting the devolution of power in 
Africa must, among other things, address the future of traditional            
institutions of governance in modern African political systems. [FN201] There 
is a consensus among most Africans that traditional leaders, such as chiefs,  
should have a role in the governance of the state. [FN202] But the exact role 
they should play is a source of disagreement and, as a result, their role in  
most African countries remains largely undefined. There are various ways      
traditional leaders could be accommodated in constitutional arrangements. For 
instance, they could be incorporated into the local government system and form
the nucleus of that system. This could, quite conceivably, enhance the        
legitimacy of local government structures in the rural areas. In these areas, 
traditional leaders provide the link between the people and the external      
world, that is, the government. Colonial authorities were fairly successful in
using traditional institutions to their advantage, and perhaps modern African 
leaders can learn from that experience. Reaching rural communities in Africa  
effectively requires one to confront this reality. [FN203] Traditional leaders
could be used to reach out to small communities and build national consensus  
and cohesion. [FN204]

  In any event, it makes sense to find a place in the national political      
system for structures and institutions that cannot be wished away. The reality
in many African countries is that the majority of people in the rural         
population live their lives within a traditional social and cultural context. 
[FN205] The people in the rural areas, in the absence of legitimate local     
institutions, have been driven to rely on informal institutions for day-to-day
ordering of their affairs and of society, *351 especially in the area of      
dispute resolution. [FN206] It would therefore be a mistake to sideline       
traditional institutions and establish wholly modern institutions that will   
have to establish their legitimacy with the people over time. Since democracy 
means involving the various communities within a country in the governance of 
their affairs, it is imperative that rural communities not be ignored in any  
democratic arrangement. Every effort should be made to integrate traditional  
institutions into the modern political structures so that all institutions are
made accountable and responsive to the people. The accommodation of           
traditional governance within the modern political systems of governance would
actually enhance rather than diminish the state's vital interests in public   
order and stability.

  While accommodating traditional structures in modern political systems, one 
should not ignore the fact that these institutions can at times be oppressive,
exploitative, discriminatory, and intolerant, especially with respect to women
and children. [FN207] Since the goal is to establish a democratic order, the  
need to incorporate traditional institutions into the modern political system 
cannot take precedence over the needs of a democratic society. [FN208] With   
regard to aspects of these institutions that are gender-discriminatory,       
governments must address the areas that need reform, discarding the           
discriminatory aspects of traditional institutions and confronting the        
traditional values that underpin gender discrimination and authoritarianism.  
[FN209]
                                       
            VIII. THE ELECTORAL SYSTEM AND EFFECTIVE REPRESENTATION
  As observed, free and fair elections are indispensable elements of          
democratic governance. In addition, they are the obvious and traditional way  
of ensuring accountability and providing an institutional framework for the   
peaceful resolution of conflicts among competing political parties. [FN210]   
However, *352 when the rules of the game are not universally accepted and     
respected, the process becomes controversial and a source of conflict rather  
than a mechanism for resolving strife. [FN211] Elections must be organized in 
a manner that maximizes participation of all stake-holders in the political   
system. Unfortunately, many elections in Africa have been disputed and have   
sometimes led to conflict rather than the advancement of democracy. In the    
Congo (Brazzaville), for instance, the 1992 election precipitated an incipient
civil war between supporters of rival presidential contenders. [FN212] The    
April 2002 elections in Zimbabwe were a travesty of democracy. [FN213] The    
opposition was harassed and prevented from campaigning for the vote.          
Similarly, the May 1998 elections in Lesotho led to a total breakdown of law  
and order, and required the intervention of the Southern African Development  
Community's military forces. [FN214] The 1996 Zambian elections [FN215] led to
unprecedented tensions and to an attempted coup, and the 2001 elections were  
disputed and are now in the courts. [FN216] Such results largely because      
national elections are often manipulated by the party in power and often      
result in substantial minorities being unrepresented in Parliament or feeling 
cheated by the process. [FN217] In addition, many elections have been riddled 
with irregularities not always calculated to defraud, but resulting from the  
sheer inability of the state to conduct effectively conduct such a formidable 
managerial and logistical undertaking. [FN218] As Chazon has observed: "In    
Africa, elections provide ritual occasions for sanctioning the existing power 
*353 constellation but allow for precious few opportunities for affecting the 
composition of the ruling circles or policy outcomes." [FN219] The utility of 
elections is further undermined by the fact that the electoral process is not 
often accompanied by the building of institutions that foster accountability  
and greater transparency in the governance of the country. [FN220] The        
challenge here is to make elections an effective tool for choosing            
representatives of the people, as well as an integral process in the          
construction of a democratic state. At a minimum, national elections must be  
organized in a manner that ensures the maximum participation of all sectors of
the population in the political system. [FN221]

  The design of an electoral system is increasingly recognized as a key lever 
that can be used in promoting of political accommodation and stability in     
ethnically divided societies. As Reynolds has observed, "[a]lthough           
appropriate electoral laws are insufficient to ensure stability and good      
governance in divided societies, poorly designed laws can entrench societal   
divisions and exacerbate preexisting conflict." [FN222] In many African       
countries, election results show the main political party as having           
overwhelming support in a core region. This is because, as Nwabueze has       
observed: 
    For [most African politicians] the tribe was the base for political       
activity and tribal sentiment the focus of appeal, which inevitably disabled  
them from rising above tribal interest and pressures in the administration of 
government. The result was that the government came to be regarded as one huge
cake, already baked, which it was the duty of a political leader to secure for
his tribe as large a share as possible. Every question, whether it be the     
award of scholarships or contracts, appointments in the public service,       
economic development or the siting of industrial projects, was viewed *354    
from the standpoint of tribal advantage, and support or opposition to it      
depended upon whether or not it advanced the interest of one's tribe. [FN223]

  The system of winner-take-all, which is applied in most African countries,  
tends to reinforce this kind of approach to politics, as it creates permanent 
losers and permanent winners. The winner-take-all system is "based on the     
principle of territorial representation, emphasizing the relationship between 
voter and representative." [FN224] The size of a party's representation is    
thus determined not only by the number of votes received, but also by their   
geographical concentration. Should a party's votes be too widely scattered or 
too highly concentrated, it could be under-represented in parliament. In such 
a situation, groups that are numerically small can never win an election. They
therefore remain permanently aggrieved. Such a system will be unable to       
implement democratic principles in deeply divided societies that are          
nonhomogeneous. [FN225]

  African countries need to re-examine the possibility of using the           
proportional representation system in elections in their ethnically and       
racially divided societies in order to enhance democracy and avoid conflict.  
[FN226] In a proportional representation system, the political parties compete
for support in multi-member constituencies and the division of seats is       
determined by the actual support that a party receives. The main objective of 
proportional representation, in contrast to the winner-take-all system, is to 
ensure that there is a proportional relationship between the votes received   
and the seats allocated to a particular party. The net effect of proportional 
representation is that all political parties, not only the majority or larger 
parties, are represented in *355 accordance with their support base. [FN227]  
The experiences of South Africa and Namibia suggest that in ethnically divided
societies, the system of proportional representation in one form or another is
more appropriate than that of the winner-take-all system. [FN228] If          
minorities are to accept their legislature, they must be adequately           
represented in it. Winner-take-all elections do not sufficiently address this 
issue. [FN229] Without effective representation, a majority will have little  
incentive to address the grievances of the minority.

  The use of a winner-take-all system in the 1994 elections in South Africa   
would have had a number of negative consequences. The immediate result would  
have been a denial of parliamentary representation to critical minority       
parties such as the Freedom Party, the Democratic Party and the Pan Africanist
Congress (PAC). [FN230] Proportional representation allowed the South African 
parliament to reflect fairly South African society as a whole. [FN231]        
Nonetheless, a major criticism of proportional representation is that it      
allows extremist parties to gain representation in parliament, thereby gaining
legitimacy in society. [FN232] There is also the perception that the system   
leads to coalitions and therefore to weak governments. [FN233] These          
objections, however, are far outweighed by the benefits the system contributes
to stability and representation of all population groups in a country. No     
government, not even one with a large majority, would be able to work         
effectively if its society were perpetually on the verge of breakdown,        
aggravated by threats of extra-constitutional action by under-represented     
minorities. Moreover, it would appear that proportional representation, rather
than the winner-take-all system, is more in line with *356 traditional African
political organization. Traditional African society insisted that major       
decisions affecting the whole community should not be made by a bare majority 
of the society. Bentsi-Enchill has observed that "[e]verything should be done,
our ancestors insisted, on achieving the consensus of all key sectors" of the 
community before a decision was made. [FN234]

  After the choice of the electoral system, the second fundamental choice is  
whether to have a presidential or a parliamentary system. In a majority of    
African countries (including Zambia, Zimbabwe, Tanzania, Ghana, and Kenya),   
the president is elected directly in a national election. [FN235] Good        
constitutional design for divided societies would seem to militate against    
directly elected presidents. Shugart and Carey have identified three key      
traits of presidential systems that often have negative consequences: temporal
rigidity, majoritarianism, and dual democratic legitimacy. [FN236] In a       
divided society without a history of stable democracy, there is no assurance  
that the losers of a presidential race will accept defeat in what amounts to a
zero-sum game. One observer from the U.S. State Department laid the blame for 
the 1994 collapse of peace plans in Angola, and the bloody conflict that      
ensued, largely on the country's presidential system. [FN237] She observed    
that because Dos Santos and Savimbi were vying for the only prize worth       
having, it was certain that Savimbi would inevitably resume his violent       
struggle after losing the election. [FN238] In Nigeria, the all-or-nothing    
structure of the 1993 presidential election made it easy for the military to  
succeed in annulling the election before the final results had been officially
announced. [FN239] Unsuccessful candidates had no immediate stake in the      
political outcome, and many readily acquiesced in the election's annulment in 
the hope of being able to run again. [FN240] In the Congo (Brazzaville) in    
1992, Sassou Nguesso succumbed to popular pressure and permitted multi-party  
elections in which he stood as a candidate for president. After losing the    
*357 election, he became obsessed with ousting his successor, Pascal Lissouba.
He mounted a military campaign against his successor until he succeeded in    
regaining power in June of 1998. [FN241] In the 2002 elections in Madagascar, 
Marc Ravalomanana was sworn in as president, but his victory was disputed by  
long standing leader Didier Ratsiraka. As a result the country is "divided    
between Mr. Ravalomanana's supporters based in the capital ... and those      
backing Mr. Ratsiraka who control coastal areas." [FN242]

  Directly-elected presidents interpret their mandate as distinct from that of
the members of parliament and as entitling them to supervise parliament in its
work. Another danger of a presidential system is that a directly-elected      
president tends to be pressured into ethnic or regional exclusivity. [FN243]  
Such presidents have a great incentive to offer special privilege to their own
ethnic or regional groups as a means of ensuring re-election through a simple 
majority or plurality of votes. [FN244] The arrangement in which the president
is elected by parliament is more conducive to formal and informal             
power-sharing arrangements. In such an arrangement, "[e]ven without grand     
coalition requirements, minority parties can influence the choice of president
and the composition of the cabinet, particularly when there is no clear       
parliamentary majority." [FN245] Given the factors discussed above, it would  
seem that a president elected by members of parliament would foster the       
feeling of greater participation in the election of all stake holders in the  
country as represented by parliament. South Africa [FN246] and Eritrea [FN247]
are examples of African countries that presently follow this arrangement. The 
adoption of the parliamentary system for the election of a president would be 
an extension of the proportional representation system to the elections for   
the office of president.
                                       
       *358 IX. LEGITIMACY AND THE PROCESS OF DEVELOPING A CONSTITUTION
  The process of adopting a constitution is as important as its substance.    
[FN248] The process must be legitimate and, in order for it to be legitimate, 
it must be inclusive. [FN249] It should represent the interests of all the    
people in the country, and the people must be made to feel that they own both 
the process and the end product. [FN250] A constitution should be the product 
of the integration of ideas of all the major stakeholders in a country,       
including all political parties both within and outside parliament, organized 
civil society, and individuals in the society. [FN251] Constitution-making    
structures must be open to the views and opinions of all stakeholders, who    
must be given a meaningful opportunity to make their views known. If a        
constitution is to represent the aspirations and dreams of all the people,    
deliberate steps must be taken to ensure that those who might be disempowered,
and any other marginalized groups, become part of the process. [FN252] The    
process must be transparent; that is, it must be undertaken in full view of   
the country and the international community. The constitutional text must be  
in a simple language that is accessible to all. It should therefore also be   
translated into all the major languages spoken in a given state. A            
constitution that is perceived as imposed on a large segment of the           
population, or as adopted through the manipulation of the process by some of  
the stakeholders, is unlikely to gain sufficient popularity or legitimacy to  
endure the test of time. The process of constitution-making cannot and should 
not be determined solely by the government of the day, but by all             
stakeholders.

  The post-independence constitutions in Africa were the result of agreements 
reached at independence conferences that followed nationalist *359 campaigns  
for independence. [FN253] The texts of the constitutions bequeathed to the new
states followed colonial models developed by the various colonial powers for  
newly independent states. [FN254] Mozambique, Namibia, Angola, and South      
Africa followed different paths because protracted liberation struggles       
preceded independence in those countries. [FN255] One of the unfortunate      
legacies of the colonial model has been the extreme level of detail in African
constitutions. [FN256] For example, a typical African constitution contains   
hundreds of detailed provisions, which might undermine development and the    
ability to meet the needs of a rapidly changing society. [FN257]

  Since independence, the practice in many African countries has been to adopt
new constitutions through the use of "constitutional commissions." [FN258] The
commissions, composed of a number of individuals appointed by the government  
in power, typically tour the country soliciting public views of possible      
constitutional arrangements and then recommend a draft constitution for       
adoption by the national legislature. In many countries, this approach fails  
to produce durable and lasting constitutions. [FN259] In Zambia, the          
opposition parties continue to dispute the constitution adopted in May 1996,  
on the grounds that it does not reflect the views of the people and that the  
process was manipulated by the ruling party. [FN260] Experiences such as this 
suggest that the use of constitutional commissions is susceptible to          
manipulation by the government and often results in the imposition of its     
preferred constitutional model. [FN261] Matters are made worse by the common  
perception that such *360 commissions are often staffed by people sympathetic 
to the ruling party. [FN262] Moreover, on practical grounds, the use of a     
commission with a broad and unregimented agenda to collect constitutional     
proposals is inappropriate for the elaboration of a complex document such as a
constitution.

  A major drawback of the African commission method is that people come to the
commission hearings and voice their unguided opinions about what they         
individually consider to be constitutionally significant. [FN263] Typically,  
the issues that they address are not appropriate for inclusion in a national  
constitution. A large number of petitioners take advantage of the process to  
air grievances relating to issues like unemployment, land allocation, lack of 
schools or health care, inadequate transport facilities, and development.     
[FN264] Questions of relevance are glossed over for political reasons,        
expediency, or decorum. [FN265] This scenario provides an opportunity for the 
government in power to manipulate the constitutional process. [FN266]         
Moreover, with thousands of submissions, an average lawyer could easily write 
and find justification for any submissions made to the commission. [FN267]

  South Africa and Namibia stand out as unique in the process they adopted in 
elaborating their national constitutions, and provide an alternative to the   
commission method. [FN268] In both countries, democratically elected          
constitutional assemblies adopted and elaborated a national constitution.     
[FN269] This process ensured that before each country's constitution was      
adopted, there were extensive consultations with all the principal            
stakeholders in the respective countries. [FN270] As these experiences        
reflect, it is imperative that a broad spectrum *361 of people have an        
opportunity to discuss and voice their opinions as to the appropriate form of 
constitutional arrangements to govern their country. [FN271] In Africa, the   
difficult question is how to do this effectively so as to prevent the         
manipulation of the system by the party in power. The South African experience
teaches us that, in order to engage the widest possible segment of the        
population and to make the widest possible consultations meaningful, the      
method of consultation must include meaningful and open discussions. [FN272]  
An appropriate strategy would be to have a group of experts, representative of
all the political parties operating in the country, and the other stakeholders
draw up constitutional principles to guide the elaboration of a constitution  
and a draft constitution. The draft should be informed by theme committees set
up as part of the constitution-making structure to facilitate public          
participation in the exercise. [FN273] For example, the South African         
constitution was organized along the following six themes: character of       
democratic state; structure of government; relationship between levels of     
government; fundamental rights; judiciary and legal systems; and specialized  
structures of government. [FN274]

  The main task of the committees would typically be to gather, collate, and  
refine the views of the political parties and the public. The draft           
constitution, as established by the constitution-making body, should be based 
on a list of constitutional principles established and agreed to by all the   
stakeholders prior to drafting. The draft should also be accompanied by       
commentaries on each of the specific provisions analyzing the various aspects,
highlighting options, and identifying problems that might arise. The adoption 
of the constitution should be by consensus and every effort should be made to 
achieve that. It is not wise to adopt constitutional provisions through       
voting, as that tends to be divisive. The resulting document should then be   
subjected to public scrutiny and analysis in a forum such as an assembly,     
specifically elected to elaborate a constitution. This approach would         
structure the ensuing debate along specific constitutional themes. The        
existence of a draft would limit the parameters of discussion to              
constitutional issues and avoid petitioners addressing the commission on every
aspect of human endeavor.
                                       
            *362 X. THE ADOPTION AND ENACTMENT OF THE CONSTITUTION
  After a draft constitution is elaborated, the next issue is how to adopt and
enact the constitution into law so as to give it maximum legitimacy. The      
supreme law of the land should not be adopted using the same procedures as    
those that are available for ordinary legislation. [FN275] A constitution     
should have sanctity, and should not lightly be subject to amendments. [FN276]
In Africa, in the post-colonial period, two methods have been used in adopting
constitutions: adoption through a two-thirds majority in Parliament, and      
adoption through a constituent assembly or national referendum.

  It could be argued that the adoption of the constitution through a          
constituent assembly or referendum is unnecessary, as the enactment of a      
constitution is the preserve of the legislature. [FN277] Whether or not the   
legislature has power to enact a constitution is not the issue, however. The  
real question is: how do you ensure that the sovereign will of the people on  
which the edifice of democracy rests is included in the process of producing a
legitimate, credible, and enduring constitution? If anything, the process of  
consulting the people strengthens parliament, as it implies an unequivocal    
acceptance of the fact that parliament's powers are delegated to it by the    
people. The relationship between parliament and the people can only endure    
where it is recognized and accepted that the people are supreme. Therefore, in
matters of great national importance, such as the adoption of a national      
constitution, parliament must defer to the wishes of the people who, after    
all, are the source of popular sovereignty. [FN278] A successful constitution 
is one that obtains legitimization by popular will. [FN279] Popular democracy 
demands the institutionalization of a culture of consultation and reciprocal  
control with regard to lawmaking and the use of power and privileges. The     
adoption of a constitution through a referendum is one of the most transparent
ways of furthering the culture of consultation in a democracy.

  *363 Furthermore, requiring a two-thirds vote in parliament to approve a    
constitution is not an effective safeguard against the adoption of an         
unpopular or unfair constitution or amendments. The two-thirds majority       
requirement is often within the reach of the largest party in parliament,     
especially in a winner-take-all electoral system. [FN280] The requirement is  
therefore, in practice, not much more than the simple majority required for   
ordinary lawmaking. In order to safeguard democracy, much more should be      
required to effect a constitutional amendment than the will of the majority   
party in parliament. Popular consultation in the form of a referendum should  
in fact be entrenched in African constitutional practice as a mechanism for   
obtaining the mandate of the people on constitutional matters and as a        
deterrent to frequent amendments. In addition, the public's involvement in the
constitution-making process can be an educational experience, enabling them to
focus on the contents of the constitution in a manner they would not have     
otherwise done. To discourage amendments, the Namibia Constitution has adopted
a novel approach: it provides that the bill of rights provisions in the       
constitution may not be diminished or detracted from through amendments, and  
any such purported repeal or amendment shall be invalid. [FN281] Recent       
attempts in Namibia to amend the constitution and remove the two-term         
limitation on the presidency in order to facilitate a third term for the      
incumbent President are regrettable, and can serve only to undermine the      
sanctity of the Namibian constitution and the development of democracy in that
country. [FN282]
                                       
                   XI. STRUCTURAL ADJUSTMENT AND GOVERNANCE
  The most recent economic initiative on Africa, the New Partnership on       
African Development (NEPAD), has recognized that development "has, as one of  
its foundations, the expansion of democratic frontiers and the deepening of   
the culture of human rights." [FN283] The discussions in the previous sections
of this paper have demonstrated the enormous challenges that Africa faces in  
its efforts to achieve democratic governance and economic development. They   
include the need to develop durable constitutions, build institutions that can
effectively *364 govern the countries and resolve conflicts, devolve power to 
local communities, and develop electoral systems that guarantee effective     
representation. The challenges cannot be met in conditions of poverty and     
scarce resources. [FN284] The poverty, weak institutions, and conflict,       
described in the preceding sections, are worsened by the structural adjustment
programs that have been put in place in African countries by the World Bank   
and the International Monetary Fund. [FN285] Economic reforms, culminating in 
privatization, encapsulate how a combination of excessive deregulation and a  
lack of balancing safeguards have worsened poverty and deprived governments of
the resources required to build strong national institutions, including       
political parties, that promote democracy and development. [FN286] Structural 
adjustment programs demand that African countries, irrespective of their level
of development and industrial base, should liberalize their trade regimes in  
order to expand production and exports, and consequently promote their        
economic development. [FN287] That is, they should integrate into the global  
economy. There are definitely huge benefits to globalization. Increased trade 
has given consumers and producers a wide choice of low-cost goods. It leads to
more efficient use of global resources. Greater access to world markets allows
countries to exploit their comparative advantages more intensely. Increased   
capital and investment flows raise capital in countries able to attract them. 
However, the abilities of investment capital to seek out the most efficient   
markets, and of producers and consumers to access the most competitive        
sources, expose and intensify existing structural weaknesses in individual    
economies. With the speedy flow of information, the margins of maneuvering for
domestic policy are much reduced.

  Because African countries have failed to participate in the global economy, 
they have been marginalized. [FN288] Their role in international trade in     
terms of their share in world trade and output has decreased dramatically.    
[FN289] In many *365 African countries, rapid expansion of exports requires   
the development of supply capacity and diversification of manufactured goods  
for export, which in turn requires increased investment. [FN290] An export    
industrial base requires a wide and modern production structure. In part due  
to the colonial legacy, the majority of African countries lack such           
structures, and production is based on simple processing and traditional      
industries. [FN291] There is also the problem of protectionism in the West.   
Wolfenson, the World Bank President, has "urged the world's richest nations to
lower their trade barriers to African exports." [FN292] He has argued for     
market access and a level playing field for African products and goods.       
[FN293] The result is that the structural reform programs have been less than 
successful in stimulating expansion, and instead have created untold hardships
for the majority of the people. [FN294] Consequently, cash-strapped economies 
and governments are not able to fund the various institutions of government   
adequately. Oxfam has observed that in Zambia "there has been a catastrophic  
decline in overall levels of funding of social sectors in real terms which has
been exacerbated by the austerity measures demanded by the World Bank and     
IMF." [FN295]

  Moreover, the effects on poor economies are compounded by the adverse impact
of the debt burden. [FN296] Africa is the only region in the world where debt 
has exceeded GNP since 1990; the ratio stood at 124 percent in 1991. The debt 
problem is so extreme in some countries that annual debt service today        
actually *366 exceeds their total foreign exchange earnings. [FN297] More than
twenty-five African countries have debt burdens regarded by the World Bank as 
unsustainable; in 1992 the discounted present value of their debt service was 
more than 200 percent of exports. Whatever process was originally at fault for
the situation, it is simply unreasonable and unrealistic to demand that the   
debt be serviced. For countries where the ratio is 1,000 percent or more, such
as Mozambique, Sudan, and Somalia, the situation is almost surreal, as the    
compounding of interest pushes servicing obligations to stratospheric levels. 
[FN298] As a result, the development and the strengthening of democratic      
institutions is threatened by the failure of government to maintain budget    
allocations in the face of economic decline and the need to divert domestic   
resources to meet debt servicing requirements. The result is that many        
institutions are dependent on donor funding. For instance, the 2001 elections 
in Zambia could not have been held without European Union funding. [FN299]    
Institutions such as the Anti-Corruption Commission and the Human Rights      
Commission depend on donor funding for as much as ninety percent of their     
budgets. Even in the case of South Africa, as a Human Rights Watch researcher 
observed, "although South Africa, of all the African nations, has the         
requisite resources and technology to be able to compete in the world market, 
given that globalization process is driven by inequality, it threatens to     
worsen inequality in the world and thus destabilize the political and economic
reconstruction process." [FN300]

  The problem is exacerbated by the austerity measures demanded by the World  
Bank and the IMF. The protection of relative social expenditure must be viewed
in relation to the massive absolute reduction in public spending              
simultaneously insisted upon by the same institutions. Stabilization measures 
often required of governments include strict cash budgeting, and the *367     
establishment of limits on the amount of money the government borrows for     
public expenditure-public sector borrowing requirements. The apparent         
abdication of governments' power to control and determine their own national  
economic policies is one of the most visible consequences of globalization in 
African countries. In particular, it seems that African governments no longer 
have the power to determine their own development or political policies.      
Unemployment, slumps, higher levels of poverty, and social unrest are evident 
all over Africa, as is the AIDS pandemic. [FN301] This social unrest results  
in political instability. When there is political instability, the government 
is constantly challenged, and where there is political instability democracy  
cannot flourish. Poverty affects the individual's capacity to exercise        
political, economic, and cultural rights. The individual's ability to         
participate in political activities is greatly undermined. In that sense,     
globalization poses a huge challenge to democratization. The poor cannot even 
think of their rights, because survival is foremost in their minds. The       
polarization of income therefore further aggravates already prevalent human   
rights violations in the form of poverty, gender inequalities, and            
exploitation of children.
                                       
                                  CONCLUSION
  Some have expressed skepticism at the viability of democracy in African     
societies given their deep ethnic divisions; widespread illiteracy; lack of a 
sizeable middle class; lack of a vibrant civil society; and lack of a         
political culture of tolerance, debate, and compromise in the face of the huge
economic and environmental hardships that confront Africa. [FN302] As         
observed, Africa's economic conditions are exacerbated by the debt crisis.    
[FN303] When this is added to demographic and cultural problems, some ask     
whether democracy can take root in Africa at all. [FN304] In response, there  
is already substantial evidence that *368 democratic institutions can prosper,
and indeed are prospering, on the African continent. [FN305] Africans publicly
claim to be committed to democratic governance. The New Partnership for       
Africa's Development (NEPAD) states clearly that the foundation of the program
is the expansion of the frontiers of democracy and the deepening of the       
culture of human rights. There is continent-wide acceptance of multi-party    
systems and of the direct link between good governance and development.       
[FN306]

  The future of democracy in Africa depends on the development of political   
systems that give people a sense of ownership of the political process. The   
transition from authoritarianism to greater participation in political        
decisionmaking requires determined long-term efforts and a huge investment in 
the development of institutions. This transition cannot succeed unless the    
economic conditions in African countries improve and develop to a level where 
they are able to sustain the institutions necessary for good governance.      
Structural adjustment programs and the world trading system must give greater 
priority to social and economic development if the right climate for the      
development of democracy in Africa is to be created.
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