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Introduction

       Over the last fifty years the international law of human rights has steadily achieved a moral plateau rarely associated with the law of nations. [FN1] A diverse and eclectic assortment of individuals and entities*590 now invoke human rights norms and the attendant phraseology with the intent of cloaking themselves and their causes in the paradigm's perceived power and righteousness. [FN2] What is interesting is the failure of this universal reliance on the language of human rights to create agreement on the scope, content, and philosophical bases of the human rights corpus. Intellectual and policy battles have focused on its cultural relevance, ideological and political orientation, and thematic incompleteness. [FN3] Notwithstanding these *591 questions, the seduction of human rights discourse has been so great that it has, in fact, delayed the development of a critique of rights. [FN4]
       This Article focuses upon what these polar impulses and positions--the fight over the content of human rights, on the one hand, and their captivating allure, on the other--have obscured: that although it seems implausible to openly deny that the human rights corpus is the construction of a political ideology, the discourse's major authors present it as non-ideological. They use a vocabulary that paints the movement as both impartial and the quintessence of human goodness. They portray it as divorced from base materialism, self-interest, and “ideology.” Perhaps they do so because “ideology” has a negative connotation: it is the instrument that the “other,” the adversary, the opponent, uses to challenge and seek the marginalization of the forces of “good.” In reality, however, the human rights corpus is not a creed or a set of normative principles suspended in outer space; the matters that it affects are earthly and concern immediate routine politics. [FN5] The larger political agenda of the human rights regime has, however, been blurred by its veneration and by attempts to clean it of the taint of partisanship.

        *592 This Article examines the theoretical and practical work of the major authors [FN6] of human rights discourse and develops the proposition that human rights and Western liberal democracy are virtually tautological. Although the two concepts seem different from a distance, one is in fact the universalized version of the other; human rights represent the attempted diffusion and further development at the international level of the liberal political tradition. These processes have contributed to the reexamination and reconstruction of liberalism, and have in some respects refined and added to the liberal tradition. It seems to be true historically that for political movements and ideologies, from nationalism to free enterprise and beyond, totems or myths are necessary to remove them from their earthly moorings. [FN7] For liberal democracy that totem appears today to be the human rights corpus, the moralized expression of a political ideology. Although the concept of human rights is not unique to European societies, I argue here that the specific philosophy on which the current “universal” and “official” [FN8] *593 human rights corpus is based is essentially European. [FN9] This exclusivity and cultural specificity necessarily deny the concept universality. The fact that human rights are violated in liberal democracies is of little consequence to my argument and does not distinguish the human rights corpus from the ideology of Western liberalism; rather, it emphasizes the contradictions and imperfections of liberalism. In other words, the elusive state of perfection in which human rights are fully respected and realized tells us, among other things, that both human rights and democracy are works in progress. They are projects that are essentially infinite, open-ended, and highly experimental in nature.

       Since World War II, the United Nations, non-governmental organizations, and scholarly writers have created a thicket of norms, processes, and institutions that purport to promote and protect human rights.  Working with the so-called International Bill of Rights as their basis, [FN10] the key but diverse collection of organizations and scholars has tended to agree on an irreducible human rights core. [FN11] This core, although stated in human rights terms, is now being formulated into the emergent norm of democratic governance*594 in international law. [FN12] The routes different authors of human rights have taken to arrive at these conclusions are, of course, varied. Nevertheless, I have identified the four defining approaches or schools of thought into which I believe all the paramount voices writing and acting in the human rights discourse fall. [FN13] I believe that these voices express the synonymity and close fit of the human rights corpus with its parent, Western liberalism.

       The proponents of and adherents to the four dominant schools of thought may be classified as (i) conventional doctrinalists, (ii) constitutionalists or conceptualizers, (iii) cultural agnostics or multiculturalists, and (iv) political strategists or instrumentalists.  Although most of these voices differ--in some instances radically--on the content of the human rights corpus and whether or how the contents should be ranked, they are nevertheless united by the belief that there are basic human rights.  They also believe that these human rights should be promoted and where possible protected by the state, the basic obligor [FN14] of human rights law. These *595 different schools disagree, however, on the political orientation of human rights, the weight accorded to certain rights, and strategies and tactics for the enforcement of the human rights movement's norms. These disagreements reflect the different visions and trajectories of liberalism, the types of societies intended by advocates of human rights, and the purposes to which they feel the human rights discourse should be directed.

       This Article argues that the human rights corpus, taken as a whole, as a document of ideals and values, particularly the positive law of human rights, requires the reconstruction of states to reflect the structures and values of governance that derive from Western liberalism, especially the contemporary variations of liberal democracy practiced in Western democracies.  While these democracies differ in the content of the rights they guarantee and the organizational structures they take, they are nevertheless based on the idea of constitutionalism.

       Viewed from this perspective, the human rights regime has serious and dramatic implications for questions of cultural diversity, the sovereignty of states, and ultimately the “universality” of human rights. The purpose here, however, is not to mediate these conflicts, but rather to expose them and to allow diverse stakeholders to reflect on their meaning and the policy issues they raise. The four schools of thought serve as a starting point to explore the divergent pathways that each school's proponents take to converge on the concept of human rights in international law.

       The first two approaches, which are espoused by conventional doctrinalists and conceptualizers or constitutionalists, are closest in ideological orientation and share an unequivocal belief in the redemptive [FN15] quality and power of human rights law. Admittedly, there is a wide and contrasting diversity of attitudes towards the human rights corpus within the two schools. While the doctrinalists tend to be statisticians of violence, conceptualizers are at their core systematizers of the human rights corpus. For the latter, human rights norms arise out of the liberal tradition, and their application should achieve a type of a constitutional system broadly referred to as constitutionalism. Such a system generally has the following characteristics, although the weight accorded to *596 each differs from one state to the next: (i) political society is based on the concept of popular sovereignty; (ii) the government of the state is constitutionally required to be accountable to the populace through various processes such as periodic, genuine, multi-party elections; (iii) government is limited in its powers through checks and balances and the separation of powers, a central tenet of the liberal tradition; (iv) the judiciary is independent and safeguards legality and the rule of law; and (v) the formal declaration of individual civil and political rights is an indispensable facet of the state. [FN16]
       While conceptualizers are more critical of the corpus, many of the conventional doctrinalists see it in almost religious dimensions.  Nevertheless, many of the voices in the two schools see themselves in a variety of guises:  as inheritors of the Western historical tradition pitting individual rights against the state, as guardians of human rights law, or as founders, conceptualizers, and elaborators of the human rights corpus.  The two schools constitute what I call the human rights “orchestra” in which their proponents are the composers and conductors of the discourse; they “control” the content and map the margins of the discourse. Conventional doctrinalists are marked by their heavy and virtually exclusive reliance on positive law in treaties, custom, and other sources of international law as the basis for their activist advocacy or scholarly inquiry. The vast majority of doctrinalists “who matter” operate in the context of human rights non-governmental organizations (NGOs) in the West, although a number of academics also write in this mold. [FN17] In contrast, constitutionalists are usually found in the realm of theory.

        *597 Both schools enjoy a spirited supporting cast in the non-Western world. In the last several decades, the number of national human rights NGOs and human rights academics has mushroomed in the South. In virtually all cases, they reproduce intellectual patterns and strategies of advocacy similar to those in the West. Although there are some significant differences on the emphasis placed on certain rights, there has been little originality as the corpus has conquered new territory outside the West.

       Substantively, doctrinalists stress the primacy of civil and political rights [FN18] over all other classes of rights. Thus, only a small number of “traditional” civil and political rights comprise the heart of the human rights regime. In addition, doctrinalists seek immediate and “blind” application of these rights without regard to historical, cultural, or developmental differences among states and societies. Many constitutionalists, on the other hand, recognize the supremacy of these “core” rights but point out that the list could or should be expanded. They see the difficulties of “immediate” implementation and prefer a more nuanced approach, staggered to take into account variables of culture, history, and other cleavages. Although many who adopt this approach are positivist, some are critical thinkers who subject the human rights regime to a probing critique. I call them constitutionalists because they believe that, as a whole, human rights law is or should be a constitutional regime and a philosophy that is constitutive of a liberal democratic society, along a spectrum that stretches from a bare republican state to the social democratic state. In the republican “minimum” state, the archetypal nineteenth century liberal state, the government protects the privileges of the few against the poor masses, as well as ethnic, racial, religious, and sexual minorities. In the twentieth century, however, the liberal tradition is developed and constructs *598 the social welfare state in which the government progressively and affirmatively seeks to give substance to formal equality.

       Cultural agnostics are generally outsiders who see the universality or convergence of some human rights norms with certain non-Western norms and as a result partially embrace the human rights corpus.  Many are scholars and policymakers of multicultural heritage or orientation who, though familiar and sometimes even comfortable with the West, see cross-cultural referencing as the most critical variable in the creation of a universal corpus of human rights. [FN19] They critique the existing human rights corpus as culturally exclusive in some respects and therefore view parts of it as illegitimate or, at the very least, irrelevant in non-Western societies. Some, including this author, have called for a multicultural approach to reform the human rights regime so as to make it more universal. [FN20] Many proponents of the first two schools who regard themselves as universalists have labelled many cultural agnostics “cultural relativists,” a form of type-casting or human rights name-calling that has generally had the effect of stigmatizing those who resist the Eurocentric formulation of human rights. [FN21] Were this Article confined to this dichotomous view, it would be fair to label the universalists cultural relativists, as well, because universalists operate in a specific cultural space and distinct historical tradition. The perspective reflected here is not, however, sympathetic to cynical elites who purposely manipulate cultural images to justify despotic rule. [FN22] Rather, by cultural agnostics I refer to academics and *599 policymakers who see the potential dynamism of the human rights corpus as an opportunity for the creation of a multicultural conception of human rights.

       The last school, that of political strategists or instrumentalists, abounds with governments and institutions that selectively and inconsistently deploy human rights discourse for strategic and political ends. [FN23] While all states--socialist or capitalist, developed or underdeveloped--are generally cynical in their deployment of human rights norms, my focus here is not on all states. If that were the case, I would discuss the hypocrisies of the Zairian state under Mobutu Sese Seko, those of the former Soviet Union, and of many *600 other states across the political spectrum that professed allegiance to human rights but violated them as official policy. My concern here is not with claims of states about their internal application of human rights norms. Rather, I am only interested in Western democracies and their institutions which alone rhetorically champion the universalization of human rights. Such institutions include the World Bank and the North Atlantic Treaty Organization (NATO), whose primary purposes are related to the preservation or the enhancement of liberalism and free markets. Increasingly, they have invoked human rights when dangers to these two goals have been deemed unacceptably high. Examples of such unacceptable dangers include civil war or regional conflicts that threaten “vital” Western interests, such as access to strategic resources. In the view of international financial institutions, donor agencies, and donor countries, such a risk could involve autocratic forms of governance that encourage intolerable levels of corruption and economic mismanagement and negatively affect the growth or functioning of markets and international trade. [FN24] Responses to such risks, including military ones, have in the past often been couched in human rights terminology. [FN25]
       Obviously, human rights issues cannot be, nor should they be, the only factors that determine foreign policy choices.  Other “vital” interests such as trade could trump human rights because in the calculus of geopolitics states have “many fish to fry.” Yet it is precisely this “necessity” to balance competing objectives that *601 makes states unreliable, unprincipled, and manipulative proponents of the human rights corpus.

       By grouping the authors of human rights discourse into these four schools, I do not mean to suggest that the typologies or categories delineated are finite, completely separate and irreconcilable, or that one could not understand the “creators” of the discourse differently. I also do not mean to imply that the proponents of various typologies are one-dimensional; one author could fall into several categories depending upon the circumstances. Any number of critiques--from the feminist to the post-modern--would yield interesting results. This Article, however, is concerned with correlating the recent and “lofty” mantra of human rights to liberalism, arguably the most dominant political ideology of our time.

       Part I of this Article briefly discusses the basic notions and requirements of liberal democracy and relates them to the central tenets of the human rights corpus.  Part II focuses on the first school, that of the abolitionists or doctrinal conventionalists.  Part III explores the assumptions and views of constitutionalists, while Part IV examines the dilemmas of the cultural agnostic.  Lastly, Part V looks at political strategists.

       This Article analyzes each of the four schools of thought and action to determine how they may be traced back to liberal democracy.  It attempts to respond to the challenges and questions raised for the human rights corpus by these typologies.  In particular, it revisits questions of the universality and legitimacy of the human rights corpus, and raises the possibility of a new internationality in human rights including its potential implications for the post-liberal society.

I. Liberalism, Democracy, and Human Rights: A Holy Trinity?

       Liberalism is distinguished from other traditions by its commitment to formal autonomy and abstract equality.  It is a tradition that in its contemporary expression requires a constitutional state with limited powers, a state that is moreover accountable to the broad public.  These aspirations are the basis for the development and elaboration of liberal democracy and, as this Article contends, the construction and universalization of the jurisprudence of human rights.  In the historical continuum, therefore, liberalism gave birth to democracy, which, in turn, now seeks to present itself internationally as the ideology of human rights.  This Part briefly *602 explores the relationships among liberalism, political democracy, and human rights norms.

       While many definitions of Western liberal democracy abound, the most dominant cast it in other than substantive terms.  Samuel Huntington, for example, emphasizes the Schumpeterian [FN26] tradition, defining democracy in purely procedural language. [FN27] For Huntington, the democratic method involves two basic dimensions: contestation and participation, where the “most powerful collective decision makers are selected through fair, honest, and periodic elections in which candidates freely compete for votes and in which virtually all the adult population is eligible to vote.” [FN28] Participation and contestation, according to Huntington, also imply certain civil and political freedoms which are necessary to free and fair elections, namely, the right to speak, publish, assemble, and organize. [FN29]
       Significantly, Huntington does not believe that a system is democratic to the extent that it denies “voting participation” to segments of its population on the basis, for instance, of race or gender. [FN30] Thus the United States was not a democracy until it allowed its population of African ancestry the right to vote. [FN31] Likewise, South Africa was undemocratic until it granted its black African majority *603 the right to vote in 1994. [FN32] Many European countries, such as Switzerland, were undemocratic until they granted women the right to vote, likewise the United States until 1920. [FN33] The norm of non-discrimination is here extended to political participation. The formal right to vote is clearly in itself an insufficient measure of democracy because quite often it has masked other hindrances to political participation such as institutional biases and barriers based on race, gender, religion, social status, and wealth. Nevertheless, the political scientist Robert Dahl has argued that elections are the critical element in the definition of democracy and the central device for ordinary citizens to exert a high degree of control over their leaders. [FN34]
       The minimalist definition of democracy does not betray traditional or conventional conceptions of liberalism; rather, it responds to liberalism's basic commitment to guarantee citizens  their formal autonomy and political and legal equality.  Thus, as Henry Steiner puts it, the traditional liberal understanding of the state requires that it “protect citizens in their political organizations and activities,” [FN35] guaranteeing autonomy and legal equality, but does not require that it remove impediments to actual equality which may result from lack of resources and status. Steiner says it clearly:

        Choices about types and degrees of [political] participation may depend on citizens' economic resources and social status.  But it is not the government's responsibility to alleviate that dependence, to open paths to political *604 participation which lack of funds or education or status would otherwise block. [FN36]
       In reality, of course, participation in the political process requires more than the state's permission and protection.  Increasingly, states not only provide these two services but also expend enormous resources constructing the electoral machinery for participation; legislative reforms in many democracies now attempt to address historical, socioeconomic, and ethnic, racial, and gender-related barriers to participation. [FN37] Such interpretations of political democracy have attempted to build into their frameworks notions of social or economic democracy. In human rights law, the International Covenant on Economic, Social and Cultural Rights (ICESCR) most closely resembles this aspiration. [FN38]
       The main focus of human rights law, however, has been on those rights and programs that seek to strengthen, legitimize, and export political or liberal democracy. [FN39] Inversely, most of the human rights regime is derived from bodies of domestic jurisprudence developed over several centuries in the West. [FN40] The emphasis, by academics and practitioners, in the development of human rights law has been on civil and political rights. [FN41] In fact the currency of civil and political rights has been so strong that they have become *605 synonymous with the human rights movement, even as the so-called second and third generation rights have attempted to make inroads into the mainstream of the discourse. [FN42]
       There is virtual agreement that the early formulation and codification of human rights standards was dominated by Western cultural and political norms. [FN43] This was particularly true with the formulation and adoption of the Universal Declaration on Human Rights (UDHR), the “spiritual parent of and inspiration for many human rights treaties.” [FN44] As one author has remarked, the West was able to “impose” its philosophy of human rights on the rest of the world because in 1948 it dominated the United Nations. [FN45] The minority socialist bloc abstained after it put up ineffectual resistance on grounds that economic, social, and cultural rights were downgraded. [FN46] More important, non-Western views were largely unrepresented because the so-called Third World at the United Nations was mainly composed of Latin American countries whose dominant worldview was European. [FN47] In 1948, most African and Asian states were absent from the United Nations because they were European colonies. [FN48] On account of this exclusivity of major cultural blocs, it was presumptuous and shamelessly ethnocentric for the UDHR to refer to itself as the “common standard of achievement for all peoples and all nations.” [FN49]
        *606 A closer examination of the rights listed in both the UDHR and the International Covenant on Civil and Political Rights (ICCPR) leaves no doubt that both documents--which are regarded as the two most important human rights instruments [FN50]--are attempts to universalize civil and political rights accepted or aspired to in Western liberal democracies. Many articles in the Universal Declaration echo or reproduce provisions of the U.S. Constitution and the jurisprudence of Western European states such as France and the United Kingdom. The UDHR prohibits “cruel, inhuman or degrading treatment or punishment;” [FN51] the U.S. Constitution prohibits the infliction of “cruel and unusual punishments.” [FN52] Other parallels include due process protections, [FN53] speech rights, [FN54] and privacy. [FN55] During the drafting of the ICCPR and the ICESCR, both of which were opened for signature in 1966, there was some discernable influence from the newly independent states of Africa and Asia, though the ICCPR retained its distinctly Western character. [FN56] Although non-Western perspectives on human rights, such as the African conceptions of peoples' rights and duties and the more celebrated right to development, [FN57] have acquired some notoriety in *607 human rights debates, they remain marginal to the mainstream practice of human rights. [FN58] The same has been true of economic, social, and cultural rights since their relegation to the “other” human rights treaty. [FN59]
       The purpose of this segment was to track some of the historical roots of the human rights corpus and to establish its evolution from liberal thought and political democracy.  This connection leads to the conclusion that the post-1945 elaboration and codification of human rights norms has been the process of the universalization of liberalism and its outgrowth, Western political democracy.  Seen in this light, the human rights movement is a proxy for a political ideology, a fact that would shear it of the pretense of non-partisanship.  Although the movement's authors present it as non-ideological, and as universal and non-contentious, the human rights regime does not transcend or stand removed from politics.  The human rights movement is not post-ideological, although its mantra of universal morality and timeless righteousness attempts to mask its deeply political character.

II. Conventional Doctrinalism: Content and Context

       Perhaps no other school in the human rights movement has been more influential in the promotion of the “universalization” of human rights norms than that of the conventional doctrinalists, even though the formal creation of human rights law is carried out by collections of states--the so-called international community--*608 acting in concert and separately within and outside the ambit of the United Nations. It is generally accepted that the full-court press for the universalization of human rights ideals was not applied until after the Hitler atrocities half a century ago, although the development of human rights norms and ideals preceded the Holocaust. Prior to 1945, the antecedents to the human rights corpus included the 1926 Slavery Convention, [FN60] the work of the International Labor Organization, [FN61] and some opinions of the Permanent Court of International Justice. [FN62] After Hitler, the United Nations set out on a crusade to codify “universal” human rights norms.

       The most active element in the internationalization of the human rights movement has been the so-called international non-governmental organization (INGO), [FN63] the movement's prime engine of growth. The most prominent INGOs in this regard are based in the West and seek to enforce the application of human rights norms internationally, particularly towards repressive states in the South. They are ideological analogues, both in theory and in method, of the traditional civil rights organizations which preceded them in the West. The American Civil Liberties Union (ACLU), one of the most influential civil rights organizations in the United States, is the classic example of the Western civil rights organization. [FN64] Two other equally important domestic civil rights organizations in the United States are the National Association for the Advancement *609 of Colored People (NAACP) [FN65] and the NAACP Legal Defense and Educational Fund (LDF). [FN66] Although these organizations are called civil rights groups by Americans, they are in reality human rights organizations. The historical origin of the distinction between a “civil rights” group and a “human rights” group in the United States remains unclear. The primary difference is that Western human rights groups focus on abusive practices and traditions in what they see as relatively repressive, “backward” foreign countries and cultures, while the agenda of civil rights groups concentrates on domestic issues. Thus, although groups such as Human Rights Watch publish reports on human rights abuses in the U.S., the focus of their activity is the human rights “problems” or “abuses” of other countries. [FN67]
       In American popular culture, several assumptions are implicit in this thinking:  “human rights problems” do not apply to “people like us,” but rather to “backward” peoples or those who are “exotic;” these “problems” arise where the political and legal systems do not work or cannot correct themselves; and “we are lucky” and should “help those less fortunate” overcome their history of despotism. Unfortunately, this dichotomy has calcified in academic institutions where civil rights questions are taught and explored under the rubric of “American” courses while human rights offerings and activities are treated under the rubric “foreign” or “international” disciplines and classifications. [FN68] For example, American law school graduates who have taken courses on race, gender, employment law, sexuality, housing, or the criminal justice system probably associate those fields with civil rights, not human *610 rights. This organizational format could lead to a sense of cultural superiority and may exacerbate problems of nationalism. In turn, this development could adversely affect attempts at an international consensus on human rights, as non-Western cultures see crusading human rights activists from the West as the “civilizers” that many of the activists cast themselves as.

       At any rate, the half-dozen leading human rights organizations, the prototypical conventional doctrinalists, have arisen in the West over the last half-century with the express intent of promoting certain basic Western liberal values--now dubbed human rights--throughout the world, especially the non-Western world.  These INGOs were the brainchildren of prominent Western civil rights advocates, lawyers, and private citizens.  The International League for the Rights of Man, now the International League for Human Rights (ILHR), is the oldest such organization, founded in New York in 1942. [FN69] At various times it has focused on victims of torture, religious intolerance, the rights of human rights monitors at its affiliates abroad, the reunification of Eastern Europeans with relatives in the West during the cold war, and the human rights treaty state reporting system within the United Nations. [FN70] Roger Baldwin, the founder of the ACLU, also founded the ILHR. [FN71]
       The ILHR itself was responsible for establishing in New York in 1975 the Lawyers Committee for International Human Rights, now known as the Lawyers Committee for Human Rights (LCHR), another of the more important Western INGOs.  The LCHR claims to promote the human rights standards contained in the International Bill of Rights. [FN72] The New York-based Human Rights Watch (HRW) [FN73] was founded in 1978 [FN74] and has developed into the most dominant American INGO working to expose violations of *611 basic liberal freedoms. [FN75] The founder of HRW is Aryeh Neier, a former national executive director of the ACLU. [FN76]
       The last major American INGO is the Washington DC-based International Human Rights Law Group, which was established by the Procedural Aspects of International Law Institute (PAIL), a private American organization that explores issues in international law. [FN77] Some American domestic civil rights NGOs are acutely aware of their pioneering role in the creation of similar organizations abroad. [FN78] Until recently, and to a large extent even today, none of these American INGOs focused on human rights issues in the United States, except to seek the reform of U.S. foreign policy and American compliance with aspects of refugee law. [FN79]
        *612 The two other leading INGOs are located in Europe, in the United Kingdom and Switzerland. The Geneva-based International Commission of Jurists (ICJ) was “founded in 1952 to promote the ‘rule of law’ [FN80] throughout the world.” [FN81] The ICJ has been accused of being a tool of the West in the Cold War, spending considerable resources exposing the failures of Soviet bloc and one-party states. [FN82] Today, however, it is regarded as a bona fide INGO, concerned with rule of law questions in the South. [FN83]
       Lastly, the London-based Amnesty International (AI), the most powerful human rights INGO, is today synonymous with the human rights movement and has inspired the creation of many similar human rights groups around the world. It was launched by Peter Benenson, a British lawyer, writing in the May 28, 1961, issues of the London Observer and Le Monde. [FN84] Benenson's article, “Forgotten Prisoners,” urged moral outrage and appeals for amnesty for individuals who were imprisoned, tortured, or executed*613 because of their political opinions or religion. [FN85] The recipient of the 1977 Nobel Peace Prize, AI claims that its object is “to contribute to the observance throughout the world of human rights as set out in the Universal Declaration of Human Rights” [FN86] through campaigns to free prisoners of conscience; [FN87] to ensure fair trials within a reasonable time [FN88] for political prisoners; to abolish the death penalty, torture, and other cruel treatment of prisoners; [FN89] and to end extrajudicial executions and disappearances. [FN90]
       Some structural factors provide further evidence of the ideological orientation of INGOs.  They concern the sources of their moral, financial, and social support.  The founding fathers of major INGOs--they have all been White males--were Westerners who either worked on or had an interest in domestic civil and political rights issues; they sought the reform of governmental laws, policies, and processes to bring about compliance with American and European conceptions of liberal democracy and equal protection.  Although the founders of the INGOs did not explicitly state their “mission” as a crusade for the globalization of these values, they nevertheless crafted organizational mandates that promoted liberal ideals and norms. In any case, the key international human rights *614 instruments such as the UDHR and the ICCPR pierced the sovereign veil for the purposes of protecting and promoting human rights. The mandates of INGOs are lifted, almost verbatim, from such instruments. AI also deploys jurisprudential arguments developed in the context of Western liberal democracy to cast the death penalty as the “ultimate form of cruel, inhuman and degrading punishment.” [FN91]
       The pool for the social support of INGOs has therefore come from the private, non-governmental, and civil society segments of the industrial democracies:  prominent lawyers, academics at leading universities, the business and entertainment elite, and other professionals.  In the United States, these circles are drawn from the liberal establishment; the overwhelming majority vote for and support the Democratic Party and its politics and are opposed to the Republican Party.  The board of directors of Human Rights Watch, for example, counts among its members such luminaries as Robert Bernstein, formerly the top executive at Random House; Jack Greenberg, the former director-counsel at LDF and provost at Columbia University; and Alice Henkin, spouse of the acclaimed professor of international law, Louis Henkin, and an important human rights personality in her own right. [FN92] The board of directors of the Lawyers Committee for Human Rights includes its chair, Norman Dorsen, the prominent New York University law professor, former ACLU president, and First Amendment expert; Louis Henkin; Sigourney Weaver, the actress; Kerry Kennedy Cuomo, the daughter of the late Robert F. Kennedy and the founder of the Robert F. Kennedy Memorial Center for Human Rights; Deborah Greenberg, the spouse of Jack Greenberg and a professor at Columbia Law School; Marvin Frankel, formerly the Chairman of the Board and a named partner in a major New York City law firm; and Tom Bernstein, the Committee's president, a senior business executive and scion of Robert Bernstein. [FN93] The board of directors of the International Human Rights Law Group is composed of similar*615 personalities. [FN94] These boards are predominantly White and male and almost completely American; some, such as those of the Lawyers Committee or HRW, typically have one or several African-Americans or a member of another non-White minority.

       The boards of the European-based INGOs, the ICJ and AI, tend to differ, somewhat, from American INGOs, although they too are dominated by Westerners, Western-trained academics, professionals, and policymakers, or non-Westerners whose worldview is predominantly Western.  Thus, even these Asians and Africans--who, though non-White, nevertheless “think White” or “European”-- champion, usually uncritically, the universalization of the human rights corpus and liberal democracy. In 1994, for example, the seven members of the executive committee of the ICJ included a German, an Australian, a Brazilian (a Westerner), and four establishment figures from India, Ghana, Sri Lanka, and Jordan. The non-Westerners in the group were prominent legal professionals steeped in either the common law or the civil law traditions. [FN95] AI's International Executive Committee, its principal policymaking organ, is arguably “more global looking”--it includes a number of members from the South--although it too has historically been dominated by Westerners. [FN96] The staffs of all the major INGOs, including AI's headquarters in London, are similarly dominated by Westerners, although both AI and ICJ now have African heads. [FN97] *616 The selection of the boards and staffs of INGOs seems designed to guard against individuals, even if they are Westerners, who may question the utility or appropriateness of the conventional doctrinalist approach. This vetting perpetuates their narrow mandates and contradicts the implied and stated norms of diversity and equality, the raison d'etre for the existence of these organizations. [FN98]
       The relationship between social, financial, and other material support provides further evidence of the political character of INGOs.  Except for AI, which relies heavily on membership dues, most INGOs are funded by a combination of foundation grants, private donations, corporations, businesses, and governments. [FN99] While most do not accept government funds, some, among them the ICJ and the International Human Rights Law Group, have accepted financial support from governmental sources such as the United States Agency for International Development (USAID) and its Canadian and Nordic counterparts. [FN100] Those who reject government funds cite concerns for their independence of action and thought. It seems fair to conclude that to be considered for acceptance financial support must come from an industrial democracy with a commitment to promoting human rights abroad; presumably, support from Saudi Arabia or Zaire, clearly authoritarian states, would be unacceptable.

        *617 The value of the board of directors is critical for groups that rely on private funding. Those networks and associations signify an INGO's reputation and acceptability by political and business elites. In the past decade, some INGOs, especially those based in the United States, have devised a fund-raising gimmick. At an annual dinner they present an award to a noted activist from a repressive country in the South or to a Westerner with superstar quality, such as Senator Edward Kennedy or George Soros, the philanthropist, and invite well-to-do, if not wealthy, citizens, corporations, law firms, and foundations to “buy a table”--a euphemism by which it is meant an invitee purchases the right to the dinner by reserving a table for a certain number of guests for a substantial donation. This tapestry of social and business ties, drawn from leading Americans who believe in liberal values and their internationalization through the human rights regime, underlines the agenda of INGOs. [FN101]
       Substantively, conventional doctrinalists stress a narrow range of civil and political rights, as is reflected by the mandates of leading INGOs like Amnesty International and Human Rights Watch.  Throughout the Cold War period, INGOs concentrated their attention on the exposure of violations of what they deemed “core” rights in Soviet bloc countries, Africa, Asia, and Latin America. In a reflection of this ideological bias, INGOs mirrored the position of the industrial democracies and generally assumed an unsympathetic, and at times, hostile posture towards calls for the expansion of their mandates to include economic and social rights. [FN102]
       In the last few years since the collapse of the Soviet bloc, however, several INGOs have started to talk about the “indivisibility” of rights; a few now talk about their belief in the equality of the ICESCR and the ICCPR, although their rhetoric has not been matched by action and practice. [FN103] Many, in particular Human *618 Rights Watch, for a long time remained hostile, however, to the recognition of economic and social rights as “rights.” HRW, which considered such rights “equities,” instead advanced its own nebulous interpretation of “indivisible human rights” which related civil and political rights to survival, subsistence, and poverty, “assertions” of good that it did not explicitly call rights. [FN104] It argued that subsistence and survival are dependent on civil and political rights, especially those related to democratic accountability. [FN105] According *619 to this view, civil and political rights belong to the first rank because the realization of other sets of concerns or rights, however they are termed, depend on them. [FN106]
       In September 1996, however, Human Rights Watch tentatively abandoned its long-standing opposition to the advocacy of economic and social rights. [FN107] It passed a highly restrictive and qualified one-year policy-- effective January 1997--to investigate, document, and promote compliance with the ICESCR. Under the terms of the new policy, HRW's work on the ICESCR will be limited to two situations: where protection of the ICESCR right is “necessary to remedy a substantial violation of an ICCPR right,” [FN108] and where “the violation of an ICESCR right is the direct and immediate product of a substantial violation of an ICCPR right.” [FN109] Furthermore, HRW will only intervene to protect ICESCR rights where the violation is a “direct product of state action, whether by commission or omission;” [FN110] where the “principle applied in articulating an ICESCR right is one of general applicability;” [FN111] and where “there is a clear, reasonable and practical remedy that HRW can advocate to address the ICESCR violation.” [FN112]
       While an important step by HRW, this policy statement can be seen as a continuation of the history of skepticism toward economic and social rights HRW has long demonstrated; it sees economic and social rights only as an appendage of civil and political rights.  Its construction seems to condition ICESCR rights on ICCPR rights--in other words, economic and social rights do not *620 exist outside the realm of civil and political rights. Thus, one interpretation of the HRW policy could be that civil and political rights are the fundamental, primary rights without which other rights are less meaningful and unattainable. The policy also continues HRW's stress on state-related violations, an orientation that overlooks other important violators, such as businesses and international corporations. What is important about the policy, however, is the commitment by the largest and most influential American INGO to begin advocacy of economic and social rights. No other major INGO has gone that far in its practical work. Nonetheless, the policy is experimental and may be revised or terminated in a year. [FN113]
       Steiner has put the character of INGOs succinctly:

        [T]he term “First World” NGOs both signifies an organization's geographical base and typifies certain kinds of mandates, functions, and ideological orientations. It describes such related characteristics as a concentration on civil and political rights, a commitment to fair (due) process, an individualistic rather than group or community orientation in rights advocacy, and a belief in a pluralist society functioning within a framework of rules impartially applied to protect individuals against state interference. In a nutshell, “First World” NGOs means those committed to traditional Western liberal values associated with the origins of the human rights movement. Many of these NGOs work exclusively within their home countries, but the “First World” category also includes most of the powerful international NGOs that investigate events primarily in the Third World. [FN114]
       Traditionally, the work of INGOs has typically involved investigation, [FN115] reporting, [FN116] and advocacy. [FN117] Investigation usually takes *621 place in a “Third World” country while reporting and advocacy aim at reforming policies of industrial democracies and intergovernmental agencies to trigger bilateral and multilateral action against the repressive state. Some INGOs now go beyond this denunciatory framework and work to foster and strengthen processes and institutions--rule of law, laws and constitutions, judiciaries, legislatures, and electoral machineries--that ensure the protection of civil and political rights. [FN118] Although the ideological commitment of these INGOs seems clear through their mandates and work, they nevertheless cast themselves as non-ideological. They perceive themselves as politically neutral modern-day abolitionists whose only purpose is to identify “evil” and root it out. Steiner again notes that:

        Although committed to civil-political rights and in this sense taking clear moral and political positions, First World NGOs prefer to characterize themselves as above the play of partisan politics and political parties, and in this sense as apolitical . . . .  Their primary self-image is that of monitors, objective investigators applying the consensual norms of the human rights movement to the facts found.  They are defenders of legality. [FN119]
       Thus, although INGOs are “political” organizations that work to vindicate political and moral principles that shape the basic characteristics of a state, they consciously present themselves as disinterested in the political character of a state. When HRW asserts that it “addresses the human rights practices of governments of all political stripes, of all geopolitical alignments, and of all ethnic and *622 religious persuasions,” [FN120] it is anticipating charges that it is pro-Western, pro-capitalist, and unsympathetic to Islamic and other non-Western religious and political traditions. The first two charges could have been fatal to a group's credibility at the height of the cold war. In reality, however, INGOs have been highly partial: their work has historically concentrated on those countries that have not attained the stable and functioning democracies of the West, the standard for liberal democracy. Target states have included the Soviet bloc and virtually the entire South, where undemocratic or repressive one-party state and military dictatorships have thrived.

       The content of the work of INGOs reveals their partiality as well.  The typical INGO report is a catalogue of abuses committed by a government against liberal values.  As Steiner notes:

        Given the ideological commitments of these NGOs, their investigative work naturally concentrates on matters such as governmental abuses of rights to personal security, discrimination, and basic political rights.  By habit or established practice, NGOs' reports stress the nature and number of violations, rather than explore the socioeconomic and other factors that underlie them. [FN121]
       Reports further document the abridgement of the freedoms of speech and association, violations of due process, and various forms of discrimination. [FN122] Many INGOs fear that explaining why abuses occur may justify them or give credence to the claims of some governments that civil and political rights violations take place because of underdevelopment. Such an argument, if accepted, would destroy the abolitionists' mission by delaying, perhaps indefinitely, the urgency of complying with human rights standards. Abolitionists fear that this argument would allow governments to continue repressive policies while escaping their obligations under human rights law. INGOs thus demand the immediate protection and respect of civil and political rights *623 regardless of the level of development of the offending state. By taking cover behind the international human rights instruments, INGOs are able to fight for liberal values without appearing “partisan,” “biased,” or “ideological.”

       Conventional doctrinalists also perpetuate the appearance of objectivity by explicitly distinguishing themselves from agencies, communities, and government programs that promote democracy and democratization.  The “democracy” and “human rights” communities see themselves in different lights. [FN123] The first is made up of individuals and institutions [FN124] devoted to “democracy assistance programs” abroad, while the second is primarily composed of INGOs. [FN125] The human rights community has created a law-versus-politics dichotomy through which it presents itself as the guardian of international law, in this case human rights law, as opposed to the promoter of the more elusive concept of democracy, which it sees as a political ideology. [FN126] A complex web of reasons, motivations, and contradictions permeate this distinction.

       The seeds of the dichotomy are related to the attempt by the human rights community not to “side” with the two protagonists of the Cold War, and in particular Ronald Reagan's crusade against communism and his efforts to pave the way for democracy and free markets across the globe. [FN127] The human rights community, whose activists and leaders are mostly Democrats or sympathetic to the *624 Democratic Party, in the case of the United States, or Social Democrats and Labor Party sympathizers in Europe--liberals or those to the left-of-center in Western political jargon--viewed with alarm Reagan's and Margaret Thatcher's push for free markets and support for any pro-Western government, notwithstanding its human rights record. This hostility was exacerbated by the Reagan administration's attempts to reverse the rhetorical prominence that the Carter administration had given to human rights in American foreign policy. [FN128] Although INGOs delighted in Reagan's opposition to communist rule within the Soviet bloc--their own human rights reports on Soviet bloc countries were scathing--they sought “impartiality” and a “principled” use by the administration of human rights as a tool of foreign policy. [FN129] INGOs also feared that “democracy programs” would focus only on elections without entrenching basic civil and political rights. [FN130] In addition, INGOs believed that the focus on democracy blurred the focus on violators and dulled the clarity of physical violations of rights.

       The differentiation between democratic and free market crusades and human rights had another advantage:  Western governments and human rights groups could play “good cop, bad cop” roles in the spread of Western liberal values. While the West in bilateral agreements and projects opened up previously closed or repressive, one-party societies to markets and “encouraged” democratization, human rights groups would be unrelenting in their assault of the same government for violating civil and political rights. Ordinarily, staffs of INGOs consulted extensively with the State Department or relevant foreign ministry, Western diplomats [FN131] in the “repressive” state, and elements of the United Nations charged with human rights oversight, such as the Commission on Human Rights, the Committee Against Torture, and the Human Rights Committee.

        *625 Other factors indicate the commitment of INGOs to liberal democracy as a political project. At least one American NGO, the Lawyers Committee for Civil Rights Under Law, a domestic NGO with an INGO dimension, expressly linked the survival of its international operations to the “attainment” of democracy by, for example, shutting down its Southern Africa Project after the 1994 South African elections. Some INGO reports explicitly lament the failure of democratic reform. [FN132] They defend and seek to immortalize pro-democracy activists in repressive states. [FN133] At least one former leader of an INGO recognizes that the distinction made between democracy and human rights is a facade:

        This determination to establish impartiality in the face of human rights violations under different political systems led Amnesty International to shun the rhetorical identification of human rights with democracy.  But in fact the struggle against violations, committed mostly by undemocratic authoritarian governments, was closely bound up with the struggle for democracy.  Thousands of prisoners of conscience for whom Amnesty International worked in its first three decades were political activists challenging the denial of their rights to freedom of expression and association. [FN134]
       Recently, some INGOs have started seeking the deployment of the resources of other institutions, in addition to those of the United Nations, in their advocacy for liberal values.  The Lawyers Committee for Human Rights, for example, has instituted a project that explores ways of encouraging international financial institutions such as the World Bank to build human rights concerns into their policies. [FN135] Perhaps INGOs should openly acknowledge the inescapable and intrinsic linkage between human rights and *626 democracy, a fact consciously recognized by quasi-governmental agencies in the North. [FN136]
III. The Conceptualizers: Constitutionalizing Human Rights

       Constitutionalists, as the label suggests, see, or would like to see, the human rights corpus as a constitutional framework:  a set of norms, ideals, and principles--moral, philosophical, legal, even cultural--that cohere to determine the fundamental character of a state and its society.  They do not openly distinguish or distance themselves from doctrinalists whom they see as the human rights movement's critical core, its foot soldiers, those on whom the practical advocacy, proselytization, and universalization of its creed depend.  Rather, constitutionalists are the “thinking” corps of the movement; as its ideologues they provide intellectual direction and rigor. They explore and explain issues relating to the movement's origin, its philosophical and historical bases, its normative content, and the connections among social, political, and cultural structures and values, as well as the questions that arise from the norms' enforcement and internationalization. When constitutionalists critique the human rights corpus and its movement, it is in language that is internal and “friendly” to the discourse, that is, conversations which are meant to sharpen the movement's focus, expand its influence, and bare its dilemmas. Such critiques explore moral and political dilemmas, normative conflicts within the corpus, the scope of the movement, and differences in the strategies deployed in the vindication of the movement's values. Constitutionalists were among the founders of INGOs and many serve on their boards. [FN137]
       In this section, I will explore the works of a number of leading constitutionalists in order to extract and underline the basic messages and themes they advance to create and crystallize what I call the “defining” character of the human rights movement. Principal among the constitutionalists has been Louis Henkin. [FN138] Perhaps*627 more than any other proponent in this school, Henkin has combined extensive and authoritative scholarship with active association with the “nerve center” of the American human rights community in New York. [FN139] Among others in this school, I will also briefly explore the work of Philip Alston, [FN140] Henry Steiner, [FN141] and Thomas Franck. [FN142] I contend here that while these thinkers do not completely agree on the content or even the normative importance of different human rights, they nevertheless are generally united in their vision of the political society intended by the human rights corpus.

       In the preface to The Age of Rights, a collection of essays that crystallizes his ideas on human rights, Henkin underlines his belief in the omnipotence of human rights by elevating them to a near-mythical, almost biblical plateau.  To him, the universality of the acceptance of the idea of human rights sets it apart from all other ideas and puts it in a most distinctive place in modern times.  He boldly states:

        Ours is the age of rights.  Human rights is the idea of our time, the only political-moral idea that has received universal acceptance.  The Universal Declaration of Human Rights, adopted by the United Nations General Assembly in 1948, has been approved by virtually all governments representing all societies.  Human rights are enshrined in the constitutions of virtually every one of today's 170 states--old states and new; religious, secular, and atheist; Western and Eastern; democratic, authoritarian, and totalitarian; market economy, socialist, and mixed; rich and poor, developed, developing, and less developed.  Human rights is the subject of numerous international *628 agreements, the daily grist of the mills of international politics, and a bone of continuing contention among superpowers. [FN143]
       This celebratory and triumphant passage uses a quantitative approach--the idea's dissemination and diffusion to most corners of the earth--as the standard for determining the superiority of human rights over other ideas. [FN144] But the quantitative approach, while persuasive, has its own problems. One might plausibly argue, based on this criterion, that ideas about free markets as the engine of economic development, among others, are equally, if not more universally accepted, than human rights. Furthermore, depending on how universal acceptance is calibrated, and who the participants are, might it not have been possible to argue at the close of the last century that colonialism enjoyed a similar status?

       In any case, it seems highly doubtful that many of the states which constitute the international community are representative of their societies and cultures.  It is certainly questionable whether the homage such states pay to human rights is part of a cynically manipulative strategy to be seen “to belong” among the “civilized” members of the international community. Universality obtained at the expense of genuine understanding and commitment cheapens and devalues the idea of human rights. Ultimately, such universality is of little normative value in the reconstruction of societies.

       Like other Western pioneers of the concept of human rights, Henkin rejects claims of “cultural relativism” or a multicultural approach to the construction of human rights. [FN145] He accuses those who advocate cultural and ideological diversity in the creation of the human rights corpus of desiring a vague, broad, ambiguous, and general text of human rights. [FN146] He sees such an approach as fatal because it would allow different societies to read into human *629 rights texts what they will. Instead, he turns to the Universal Declaration of Human Rights, which he sees as the bedrock, the constitution, of human rights. [FN147] Although Henkin insists that human rights are universal, he does not offer any non-Western political or moral underpinnings for them. Rather, he emphasizes that human rights are derived from “natural rights theories and systems, harking back through English, American, and French constitutionalism to John Locke.” [FN148] The truth is that human rights instruments did not articulate the Western philosophical basis for the corpus because of the need to present the image of universality; it was not, as Henkin suggests, because the framers were politicians and citizens as opposed to philosophers. [FN149]
       Henkin draws many parallels between human rights and American or Western constitutionalism but concludes, surprisingly, that the human rights corpus does not require a particular political ideology.  This conclusion, with which this Article disagrees, has been popular among the pioneers of the human rights movement for a number reasons, including their basic assertion that human rights are distinct from politics--defined here as a particular ideology--and can be achieved in different political traditions such as socialist, religious, or free market systems.  A further examination of the views of Henkin and other constitutionalists indicates just the opposite:  that taken as a whole, their philosophy of human rights leads to the construction of liberal democratic states.

       Henkin outlines and uses the basic precepts of American constitutionalism to argue that they are not required by the human rights corpus.  He identifies these as:  “original individual autonomy translated into popular sovereignty;” a social contract requiring self-government “through accountable representatives; . .. limited *630 government for limited purposes;” and basic individual rights. [FN150] He argues that in contrast, the human rights regime “reflect[s] no comprehensive political theory” [FN151] about how the individual should relate to the state and vice versa; that a state's failure to respect individual rights does not trigger the right of revolution, although the corpus gives a “nod to popular sovereignty;” [FN152] and that it requires the state to be more active because of the ideas of socialism and the welfare state. [FN153] Henkin concedes that human rights instruments point to particular principles, but quickly denies that such principles imply a particular political theory:

        Necessarily, however, the idea of rights reflected in the instruments, the particular rights recognized, and the consequent responsibilities for political societies, imply particular political ideas and moral principles.  International human rights does not hint at any theory of social contract, but it is committed to popular sovereignty. “The will of the people shall be the basis of the authority of government” and is to “be expressed in periodic elections which shall be by universal and equal suffrage.” It is not required that government based on the will of the people take any particular form. [FN154]
       In addition to the UDHR, the ICCPR gives citizens the right to political participation through elections and the guarantee of the right to assemble, associate, and disseminate their ideas. [FN155] These and the rights to equality and a fair trial imply a society with the following structure: a regularly elected government, real competition for political office, and the separation and independence of powers among the branches of government. The protection of the *631 individual, his autonomy, and property are among the key goals of such a society. The human rights regime does not dictate the particular variant of liberal society or the color of democracy it envisions; but the rights it guarantees, the ones that Henkin champions as the cornerstone of the human rights regime, seem to require a Western liberal democracy.

       Although Steiner seems to agree with Henkin--that association and participation rights do not impose a particular government or political ideology--he identifies liberal democratic systems such as parliamentary or presidential systems, unicameral or bicameral legislatures, proportional representation, or “first past the post” system, as permissible under human rights standards. [FN156] Steiner notes, however, that dictatorships, inherited leadership, and many forms of one-party states would likely violate associational rights. [FN157]
       Henkin seeks to distinguish human rights from American constitutionalism on the bases for which government is instituted.  He argues that while “American rights” originally required a government for limited purposes, human rights, born after socialism and the welfare state, “imply a government that is activist, intervening, [and] committed to economic-social planning” to meet the needs of the individual. [FN158] This distinction, which relies on the traditional bifurcation of the responsibilities of government--either as the hands-off, negative instrumentality or the regulating, positive interventionist--is more fictitious than real. [FN159] The social democratic strand of liberalism, which Jack Donnelly credits with the welfare state, [FN160] has deep roots in liberalism and has historically challenged the individualist formulations of American constitutionalism. As Henkin himself acknowledges, the United States is not a welfare state by constitutional compulsion; but it is a welfare state nevertheless. [FN161] The political struggles of working Americans and in particular historically excluded groups, such as African-Americans*632 and women, have transformed “original American rights” and explicitly imposed interventionist commitments on the American state to alleviate economic and social disparities. Thus the distance between “American rights” and human rights that Henkin creates is somewhat exaggerated. [FN162]
       Henry Steiner, another constitutionalist whose writing has concentrated on the content of human rights norms and the structure of the human rights regime, is more inclined to the view that human rights norms are best accomplished, and in most cases only accomplished, within liberal democracy.  There is no suggestion that a theocracy or a military regime could accomplish human rights.  Although he does not state it explicitly, a number of his writings suggest this conclusion. [FN163] In his first major article on human rights, for example, Steiner chose to explore the question of political participation, a foundational norm in liberal democracies, from a human rights perspective. [FN164] The article, which was published in the inaugural issue of the Harvard Human Rights Journal (then called the Harvard Human Rights Yearbook), explores the different understandings of the right to political participation in various political contexts, from liberal democracies to communist states. Drawing primarily on the UDHR and the ICCPR, which Steiner terms the “two most significant” human rights instruments,*633 [FN165] the article sidesteps any discussion about the philosophical and historical origins or justifications for human rights. [FN166]
       Steiner categorizes the rights enumerated in the ICCPR in five sets which slide on a spectrum of universal acceptability and normative clarity.  These are:  traditional “negative” rights “which lie at the heart of the liberal tradition's commitment to individual autonomy and choice;” [FN167] rights that assure procedural fairness when a state seeks restrictions on individual liberty; [FN168] rights that involve anti-discrimination norms; [FN169] so-called expressive rights, which include free speech, association, and assembly; [FN170] and finally, the right to political participation. [FN171] While there is at least formal, near-universal consensus on the normative content of the rights in the first category--the negative rights-- there has been no such unanimity on the meaning of the last category, the right to political participation. [FN172] However, respect for the first four categories of rights is unlikely to materialize in any systemic manner unless the right to political participation is understood and exercised from a particular ideological perspective. Steiner argues that an abusive regime can terminate some of the rights without altering the existing patterns of economic and political power under that regime. However, the ‘termination‘ of, say, one-party or military rule and its replacement by a participatory electoral system most *634 likely would be ‘fatal to those in power.‘ [FN173] This is particularly the case since such participation involves the exercise of expressive and other rights.

       Debates during the drafting sessions of the relevant provisions of the UDHR and the ICCPR revealed divisions among different states about the content of the right to political participation.  Although there is almost a twenty-year gap between the UDHR and the ICCPR, with non-Western states achieving a numerical majority in the UN in the interim, it is significant to note that the political participation articles--21 of the UDHR [FN174] and 25 of the ICCPR [FN175]--are nearly identical. Divisions on the content of these provisions were strictly ideological. The West and its philosophical allies in Latin America sought language to guarantee competitive multi-party elections through the secret ballot while Soviet bloc countries wanted open-textured provisions that would meet their more closed electoral systems. [FN176] Article 25 is deliberately vague enough to accommodate differing views. Both the “elections” and “take part” clauses do not spell out a liberal pluralist theory, although that seems to have been their original intention.

        *635 The International Covenant does not, then, offer the explicit guidance for the interpretation of Article 25 that a reference to Western pluralist theory would have provided. Its provision for elections fails to resolve some basic issues. Countries of radically different political systems which included some form of electoral process ratified it, without considering themselves to be in instant violation of Article 25 and without expressing their willingness to conform to any one political tradition's prescription of basic political processes. [FN177]
       Steiner realizes the complex character of the norm of political participation and even argues that different political systems could meet it as formulated in article 25.  He nevertheless pushes for an understanding of it that comes closer to a liberal pluralist formulation. [FN178] Such an understanding would reject as inadequate hereditary, non-competitive, one-party, or ritualistic “yes-or-no” electoral systems where the citizenry votes to evaluate only a single candidate. Seen as part of the gamut of the other four categories of rights that Steiner identifies, an interpretation of article 25 brings it closer to liberal political democracy. Steiner seems to echo this view when he concludes that:

        Fresh understandings and different institutionalizations of the right in different cultural and political contexts may reveal what an increasing number of states believe to be a necessary minimum of political participation for all states.  That minimum should never require less of a government than provision for meaningful exercise of choice by citizens in some form of electoral process permitting active debate on a broad if not unlimited range of issues.  But it could require much more. [FN179]
       Elsewhere, Steiner is more explicit about the association of human rights norms with liberalism and the political structures of liberal democracy.  In an article on autonomy regimes for minorities, Steiner imagines the application of norms and ideals which are essential to liberalism. [FN180] He argues for a political regime that recognizes the rights of ethnic, racial, or religious minorities to cultural*636 survival and freedom from violence and repression by the majority. He notes that repressive and authoritarian governments preclude an effective voice for minorities, as would majoritarian democracies where the political structures give the “minority no effective electoral power or political leverage.” [FN181] He further notes that minorities can use the ICCPR to argue for the “kind of fair or equitable political participation that [ICCPR] article 25 should be interpreted to require.” [FN182] He finds the basis for the protection of the rights of minorities in the human rights regime's insistence and promotion of difference and diversity:

        The Universal Declaration and the Civil-Political Rights Covenant accept and, indeed, encourage many forms of diversity.  They insist on respect for difference . . . .  The value placed on the survival (and creation) of diversity in cultural, religious, political, and other terms permeates human rights law, which evidences throughout its hostility to imposed uniformity. [FN183]
       Steiner emphasizes that the norm of equal protection--“perhaps the preeminent human rights norm” [FN184]--plays a key role in the protection and encouragement of diversity. He cites the freedoms of association, assembly, and expression as the vital complement to the project of equal protection. [FN185] In my view, the following passage sums up Steiner's “philosophy” of human rights and reveals his biases, although in most of his writings he seems to studiously avoid identifying human rights law with any one ideological orientation. He states that

        the aspirations of the human rights movement reach beyond the goal of preventing disasters.  The movement also has a “utopian” dimension that envisions a vibrant and broadly based political community. Such a vision underscores the potential of the human rights movement for conflict with regimes all over the world. A society honoring the full range of contemporary human rights would be hospitable to many types of pluralism and skeptical about any one final truth, at least to the point of allowing and protecting difference. It would not stop at the *637 protection of negative rights but would encourage citizens to exercise their right to political participation, one path toward enabling peoples to realize the right to self-determination. It would ensure room for dissent and alternative visions of social and political life by keeping open and protecting access to the roads toward change. [FN186]
       Steiner differs from the conceptualizers explored here in that he views the right to political participation as a work in progress while the others tend to see it as a completed norm.  For him, political participation is a programmatic right.  It is not enough to carry out periodic elections; the “take part” clause is fertile ground for the development of the norm.

       Among the constitutionalists, few have had the rare combination of high-level practical and scholarly experience that has characterized the work of Philip Alston. [FN187] A leading advocate of a broader conception of human rights, one that treats economic, social, and cultural rights as an integral part of the corpus, Alston has stated with approval that “the characterization of a specific goal as a human right elevates it above the rank and file of competing societal goals, gives it a degree of immunity from challenge and generally endows it with an aura of timelessness, absoluteness and universal validity.” [FN188] Hence, Alston's efforts to promote the legitimacy of rights such as the right to development, [FN189] and other economic,*638 social and cultural rights whose status as “rights” remains contested.

       In a statement to the 1993 World Conference on Human Rights, Alston's Committee on Economic, Social and Cultural Rights lamented that the massive violations of economic and social rights would have provoked “horror and outrage” if they had occurred to civil and political rights. [FN190] The Committee noted that it was “inhumane, distorted and incompatible with international standards” to exclude the one-fifth of the global population which suffered from poverty, hunger, disease, illiteracy, and insecurity from human rights concerns. [FN191] It noted that although “political freedom, free markets and pluralism” had been chosen by a large percentage of the global population in recent years because they were seen as the best routes for attaining economic, social and cultural rights, democracy will inevitably fail and societies will revert to authoritarianism unless those rights are respected. [FN192] The Statement, which underlines Alston's central goal, seeks the globalization of more humane economic and social structures--a social democracy--to complement the open political society of liberal democracy.

       Thomas Franck is the first prominent constitutionalist to argue that democratic governance [FN193] has evolved from moral prescription to an international legal obligation. [FN194] Franck sees three recent occurrences as the unmistakable signs of the emergent right to governance: first, the failure of the August 1991 coup in the Soviet Union; second, the unanimous October 1991 resolution by the UN General Assembly to restore to power Jean-Bertrand Aristide, the then-ousted Haitian president; and third, the proliferation of states *639 committed to competitive elections. [FN195] In celebratory fashion, Franck highlights the rejection of the “dictatorship of the proletariat,” [FN196] “people's democracy,” [FN197] and the dictatorships of Africa and Asia by “people almost everywhere” [FN198] who “now demand that government be validated by western-style parliamentary, multiparty democratic process.” [FN199] He emphasizes that “[o]nly a few, usually military or theocratic, regimes still resist the trend.” [FN200] With great optimism he concludes that:

        This almost-complete triumph of the democratic notions of Hume, Locke, Jefferson and Madison--in Latin America, Africa, Eastern Europe and, to a lesser extent, Asia--may well prove to be the most profound event of the twentieth century and, in all likelihood, the fulcrum on which the future development of global society will turn.  It is the unanswerable response to those who have said that free, open, multiparty, electoral parliamentary democracy is neither desired nor desirable outside a small enclave of western industrial states. [FN201]
       After exploring the involvement of regional and international organizations and governments in activities that enhance the right to democratic governance-- such as sanctions systems and election monitoring--Franck lists the human rights instruments that constitute “the large normative canon” [FN202] which promotes democratic entitlement. These instruments recognize individual rights and *640 require equal protection. Franck here deploys human rights law to underpin the right to democratic governance.

       While the majority of constitutionalists are reluctant to make explicit connections between the human rights corpus and political democracy, they generally use typically Western conceptions of rights to explain the content and implications of human rights law.  Although many make references to the influence of the different types of socialism on the fashion of human rights, such references are spotty and carry minor significance in these analyses.  In virtually no instances do constitutionalists explore in an inclusive manner non-Western ideals and notions of rights or duties.  There is no paucity of references, however, to non-Western ideas, practices, and political and social structures that contradict human rights norms.

IV. The Dilemmas of the Agnostic

       One of the most probing critiques of the human rights corpus has come from non-Western thinkers who, though educated in the West or in Western-oriented educational systems, have philosophical, moral, and cultural questions about the distinctly Eurocentric formulation of human rights discourse.  They have difficulties accepting the specific cultural and historical experiences of the West as the standard for all humanity.  As outsider-insiders, [FN203] cultural agnostics understand and accept certain contributions of Western (largely European) civilization to the human rights movement but reject the wholesale adoption or imposition of Western ideas and concepts of human rights. Instead, they present external critiques to human rights discourse, while generally applying language internal to that discourse. By agnostics, I do not refer to external critiquers who think that as a Western project the human rights system is irredeemable and cannot rearrange its priorities or be transformed by other cultural milieus to reflect a genuinely universal*641 character and consensus. [FN204] Rather, I mean those who advocate a multicultural approach in the reconstruction of the entire edifice of human rights. They could also be termed human rights pluralists.

       There is no dispute about the European origins of the philosophy of the human rights movement; even Westerners who advocate its universality accept this basic fact.  Refuge from this disturbing reality is taken in the large number of states, from all cultural blocs, which have indicated their acceptance of the regime by becoming parties to the principal human rights instruments. [FN205] Others argue that as more non-Western states have become significant members of the international community, their influence on international lawmaking has corrected the initial lopsidedness of the enterprise and allowed other historical heritages to exert themselves.

       This positivistic approach has some value, but it does not answer the agnostic challenge or endow the human rights corpus with multicultural universality.  There are fundamental defects in presenting the state as the reservoir of cultural heritage.  Many states have been alien to their populations and it is questionable whether they represent those populations or whether they are little more than internationally recognized cartels organized for the sake of keeping power and access to resources. [FN206] It is difficult to identify the motivations, for example, that led the abusive Zairian state of Mobutu Sese Seko to ratify the major human rights instruments; [FN207] respect for international standards could not have been high among them. Many states seem to ratify human rights instruments to blunt criticism, and because as a general rule the cost to their sovereignty is nominal.

        *642 Agnostics look beyond the positive law and explore the historical and cultural imperatives that are essential for the creation of a legitimate corpus. Some point, for instance, to the celebration of the individual egoist in human rights law as a demonstration of its limited application. As this author has noted elsewhere:

        The argument by current reformers that Africa merely needs a liberal democratic, rule-of-law state to be freed from despotism is mistaken.  The transplantation of the narrow formulation of Western liberalism cannot adequately respond to the historical reality and the political and social needs of Africa.  The sacralization of the individual and the supremacy of the jurisprudence of individual rights in organized political and social society is not a natural, “transhistorical,” or universal phenomenon, applicable to all societies, without regard to time and place. [FN208]
       Some African scholars have been particularly uncomfortable with this emphasis, resisting the unremitting emphasis on the individual.  Okere notes, for instance, that “[t]he African conception of man is not that of an isolated and abstract individual, but an integral member of a group animated by a spirit of solidarity.” [FN209] Individuals are not atomistic units “locked in a constant struggle against society for the redemption of their rights.” [FN210] The concept of the group-centered individual in Africa delicately entwines rights and duties, and harmonizes the individual with the society. Such a conception does not necessarily see society--organized either as the community or the state--as the individual's primary antagonist. [FN211] Nor does it permit the over-indulgence of the individual*643 at the expense of the society. [FN212] This conception resists casting the individual as the center of the moral universe; instead, both the community and the individual occupy an equally hallowed plane.

       In the context of Asia, a number of writers have also cast doubt on the individualist conception of rights and its emphasis on negative rights. [FN213] Although many of these commentators are connected to governments in the region, and therefore have an interest in defending certain policy and development approaches, it would be sloppy to dismiss them out of hand. Such dismissals, which the INGO community issues with haste and without much thought about the cultural character of the human rights corpus, have aggravated differences between the West and certain Asian countries over the interpretation of human rights. [FN214] The University of Hong Kong's Professor Ghai powerfully critiques the cynical distortion of Asian conceptions of community, culture and religion, as well as the use of state apparatuses to crush dissent. He argues that the political elites manipulate cultural imagery to further economic*644 development and retain power. [FN215] That critique does not elaborate, however, on the cultural and philosophical differences between different Asian traditions and Western ones and on how those differences might manifest themselves in the construction of human rights norms.

       Cultural agnostics do not reject the Western conception of human rights in toto; nor do they even deny that a universal corpus may ultimately yield societal typologies and structures similar to those imagined by the present human rights regime.  At stake for them is the availability of the opportunity for all major cultural blocs of the world to negotiate the normative content of human rights law and the purposes for which the discourse should be legitimately deployed.  Many African agnostics and some Africanists, for example, have demonstrated the similarity of human rights norms in Western states to pre-colonial African states and societies.  These included due (fair) process protections; [FN216] the right to political participation; [FN217] and the rights to welfare, limited government, free speech, conscience, and association. [FN218] These rights, however, were not enjoyed as an end in themselves or with the sole *645 intent of fulfilling just the individual. Among the major human rights instruments, only the African Charter on Human and Peoples' Rights attempts the comprehensive unification of these conflicting notions of community, individual rights, and duties to the family, the community, and the state. [FN219]
       Agnostics agree that many of the human rights in the current corpus are valid as human rights, their Western origin notwithstanding.  The difficulty lies in the emphasis placed on certain rights, their ranking within that universe, and ultimately the political character of the state required or implied by that conception of rights.  Although African agnostics, for example, bitterly oppose the violations of civil and political rights by the post-colonial state, they see little redemption in a campaign or worldview that seeks merely to transplant Western notions of political democracy and “negative” rights to African states. The contrived nature of the African state and its inability to claim the loyalties of its citizenry have been compounded by the delegitimization of cultural and philosophical identities by European values and practices. Africa appears to have lost its pre-colonial moral compass and fallen prey to the machinations of bands of elites who exist in cultural suspension, neither African nor foreign.

       Some agnostics call for reconnection with certain human rights ideals from Africa's pre-colonial past to address social problems and to attempt to arrest political disintegration.  The reconstruction of the ancient duty-rights dialectic, which was essential to the vitality of Africa's social and political fabric, has been advanced as a critical starting point in the redefinition of the relationship between individual and community, and individual and state.  As this author has stated elsewhere:

        The duty/rights conception of the African Charter could provide a new basis for individual identification with compatriots, the community, and the state.  It could forge and instill a national consciousness and act as the glue to reunite individuals and different nations within the modern state, and at the same time set the proper limits *646 of conduct by state officials. The motivation and purpose behind the concept of duty in pre-colonial societies was to strengthen community ties and social cohesiveness, creating a shared fate and common destiny. This is the consciousness that the impersonal modern state has been unable to foster. It has failed to shift loyalties from the lineage and the community to the modern state, with its mixture of different nations. [FN220]
       The human rights corpus' over-emphasis on the individual runs counter to this African worldview; it would most likely delay or arrest Africa's reconstruction if applied without the restraint of balance, the tempering of the ego with the fuller understanding of rights that sees them in all their political, economic, and social dimensions.  Agnostics feel that while ultimately the state that emerges from this conception may resemble a Western-style democracy in certain respects, such an outcome need not be predetermined or required by the human rights corpus.  Asian agnostics accept that changes in the political character of the state are inevitable as their societies become more prosperous economically, but they are reluctant to conclude that this evolutionary process will automatically lead to a Western-type democracy. [FN221]
       The dilemma of the agnostic, therefore, is  not that he sees an “evil” in the Eurocentric formulation of the human rights corpus; although he sees much good in it, he does not agree with its zealous Western construction and its close identification with liberal democracy. Ultimately, of course, the major bone of contention is the cultural legitimacy of the corpus in non-Western settings.

V. Political Strategists: Instrumentalism in Human Rights

       The school of political strategists, of all the four typologies explored here, is the least principled and the most open-textured in the manner and the purposes for which it deploys human rights *647 discourse. Apart from the United Nations, whose Center for Human Rights is responsible for human rights matters, Western governments, and particularly the United States, have been the principal advocates for the use of human rights as a tool of policy against other states. In this respect, human rights standards have been viewed as norms with which non-Western, non-democratic states must comply. The United States, from the birth of the movement half a century ago, viewed human rights “as designed to improve the condition of human rights in countries other than the United States (and a very few like-minded liberal states).” [FN222] Henkin believes that because individual rights “dominate [America's] constitutional jurisprudence, and are the pride of its people, their banner to the world,” [FN223] such a view is natural. Western European industrial democracies hold similar viewpoints, as evidenced by their trade and aid policies towards each other, as well as towards non-Western states. [FN224] Western international financial institutions such as the World Bank and the IMF have followed the lead of these major powers and have started to link some of their activities to human rights concerns. [FN225]
       The United States was a principal player in the drafting of the major international human rights instruments, although it has been reluctant to become a party to most of them. [FN226] It was not until the 1970s that the United States started institutionalizing human rights *648 within its foreign policy bureaucracy. [FN227] Policy upheavals triggered by the conflict in Vietnam, American support for repressive regimes in Latin America, and the crises of the Nixon presidency precipitated a more systematic evaluation of human rights concerns in American foreign policy. [FN228] As a result, laws were amended to restrict assistance to countries with particular levels of human rights abuses. [FN229] In 1977, President Jimmy Carter elevated the head of the Human Rights Bureau [FN230] within the Department of State to the rank of Assistant Secretary of State for Human Rights and Humanitarian Affairs. [FN231] Perhaps Carter's lasting achievement will be the rhetorical prominence that his administration gave human rights in American foreign policy.

       The Carter legacy has not resulted in continued support for consistency in the application of human rights to foreign policy.  There have always been glaring gaps between declared U.S. policy and actual practice toward foreign countries.  Under Carter, inconsistent attempts were made to link support for particular countries to their human rights records, a task made all the more difficult by the logic of the cold war.  As a general rule, pro-Western but despotic states such as the Shah's Iran, Zaire, South Korea, and Indonesia continued to receive U.S. military assistance. [FN232] This fact was understated by the Carter administration official responsible for human rights in the National Security Council in 1979-80:

        *649 When it came to specifics, whether the aid was military or nonmilitary, complex interests had to be balanced in reaching decisions on individual cases. Inescapably, there were numerous cases in which the administration was exposed to the charge of inconsistency. Human rights performance became a dominant factor in conventional arms transfers to Latin America; but such considerations were clearly subordinate in weighing military aid to Egypt, Israel, North Yemen and Saudi Arabia. [FN233]
       While Carter was inconsistent and continued American support for abusive client states, the Reagan administration found the “perfect” use for human rights in American foreign policy. Rather than push for the unlikely repeal of human rights concerns from American policy, which many human rights advocates feared, the administration quickly enlisted human rights as a key ally in the greater struggle against Communism, which many officials saw as the prime evil of the day. Thus, as Henkin noted:

        For the Reagan administration, the struggle between good and evil was itself a struggle for the values commonly associated with human rights.  The overriding concern for the United States was to resist, contain, and defeat Communist expansion.  That was not only seen as in the United States [sic] interest generally, but it furthered human rights since Communism was the epitome of disrespect for human rights, and where Communism was, or came, human rights were lost irretrievably.  Opposition to Communism, including criticism of any new and particular human rights violations by Communist states (as when military rule came to Poland, or Sakharov was confined and mistreated), should be strong and loud and clear. [FN234]
       This reasoning eventually led the administration to solidify its human rights policy around the promotion of democracy.  This policy was outlined as the promotion of “democratic processes in order to help build a world environment more favorable to respect *650 for human rights.” [FN235] It was billed as a dual policy that opposed human rights violations while strengthening democracy. The policy aimed singularly at the promotion of democracy “as the human right, rejecting in principle not only military ‘juntas' but the many one-party states of Africa and Asia.” [FN236] In reality, of course, the administration coddled right-wing dictatorships and oppressive pro-Western regimes, including apartheid South Africa. [FN237] With the end of the Cold War, however, political conditionality has frequently been used to push one-party states towards the creation of more open, democratic political structures. [FN238]
       The Bush administration did not dramatically depart from the substance of the Reagan policy, although it countenanced the withdrawal of knee-jerk U.S. support for some pro-Western regimes primarily because of the collapse of Communism. [FN239] Despite its rhetorical defense of human rights, the Clinton administration has been more concerned with the promotion of democratic initiatives and trade opportunities than with the principled application of human rights norms. [FN240] The United States has frequently used human rights as a weapon of its foreign policy, but that use has rarely been principled. The invocation of human rights has variously been used to justify access to markets or resources vital to the United States, as was the case with the U.S.-led military defeat of Iraq in 1991. The support and the promotion of popularly elected regimes has, however, been privileged by the Clinton administration as the more effective method for advancing what it *651 sees as the three inseparable goals of democracy, human rights, and, most important, free markets. [FN241]
       International financial institutions and donor agencies also constitute an increasingly important component of the political strategy approach.  World Bank-led groups of donors that keep many states in the South from total economic collapse have used human rights conditionalities to force economic liberalization, a measure of public accountability, and political pluralism.  But the World Bank's concern with “good governance” has not been altruistic. That attitudinal change came after the Bank's utter failure to reverse economic decline in Africa. Overlooking its own role in exacerbating Africa's underdevelopment, the Bank concluded in 1989 that “underlying the litany of Africa's development problems is a crisis of governance.” [FN242] In what amounted to a prescription for liberal democracy, it defined governance in the following familiar language:

        By governance is meant the exercise of political power to manage a nation's affairs.  Because countervailing power has been lacking, state officials in many countries have served their own interests without fear of being called to account. . . .  The leadership assumes broad discretionary authority and loses its legitimacy.  Information is controlled, and many voluntary organizations are co-opted or disbanded.  This environment cannot readily support a dynamic economy.  At worst the state becomes coercive and arbitrary.  These trends, however, can be resisted. . . .  It requires a systematic effort to build a pluralistic institutional structure, a determination to respect the rule of law, and vigorous protection of the freedom of the press and human rights. [FN243]
       The Bank has used its forbidding political and economic muscle to stare a few states down and push for political reform.  Through its consultative groups (CGs)--the collection of donors--it pressed for political change in Kenya and Malawi in the early 1990s, *652 although it did not heed its own message in continuing support for China, Zaire, Morocco, and Indonesia, to name just a few undemocratic states with serious human rights problems. [FN244] INGOs have seized this opening to seek a more systematic application of human rights norms by multilateral donors. [FN245] The significance of the Bank's general attitude lies in its conclusions: economic liberalization and free markets are less likely in undemocratic regimes that abuse basic liberal freedoms. [FN246] Authoritarian but economically prosperous Asian states, such as Singapore, China (PRC), Indonesia, and South Korea, have attacked the linkage of human rights to aid and trade as an abuse of human rights and a new form of imperialism by the West. [FN247] The trademark of political strategists is their unabashed deployment of human rights and democracy interchangeably for the advancement of a variety of interests: strategic, tactical, geopolitical, security, “vital,” economic, and political. None of the preceding three schools of thought equals their cynicism.

*653 VI. Conclusions

       This Article has attempted to make a more explicit link between human rights norms and the fundamental characteristics of liberal democracy as practiced in the West, and to question the mythical elevation of the human rights corpus beyond politics and political ideology.  In the past, the main authors of the human rights discourse have been reluctant to make this connection either, as I suspect, because they sincerely did not believe that an honest inquiry could pin the human rights movement down to a specific political structure, or because it would have been an admission against interest in the context of the Cold War, amidst states only too eager to exploit cultural and political excuses to justify or continue repressive policies and practices.  Now that the end of the Cold War has lifted at least part of that injunction, it seems imperative that probing inquiries about the philosophical and political raison d'etre of the human rights regime be encouraged and welcomed.

       While I do not think that the human rights movement is a Western conspiracy to deepen its cultural stranglehold over the globe, I do believe that its abstraction and apoliticization obscure the political character of the norms that it seeks to universalize.  As I see it, that universe is at its core and in many of its details, liberal and European.  The continued reluctance to identify liberal democracy with human rights delays the reformation, reconstruction, and the multiculturization of human rights.  Defining those who seek to re-open or continue the debate about the cultural nature and the raw political purposes of the human rights regime as “outsiders” or even as “enemies” of the movement is the greatest obstacle to the movement to bring about true universalization.

       A half century after the Universal Declaration of Human Rights laid the foundation for the human rights movement, those ideas have been embraced by diverse peoples across the earth.  That fact is undeniable.  But it is only part of the story.  Those same people who have embraced that corpus also seek to contribute to it, at times by radically reformulating it, at others by tinkering at the margins.  The human rights movement must not be closed to the idea of change or believe that it is the “final” answer. It is not. This belief, which is religious in the evangelical sense, invites “end of history”-type conclusions and leaves humanity stuck at the doors of liberalism, unable to go forward or imagine a post-liberal society. It is an assertion of a final truth. It must be rejected.

       From the perspective of this Article, the human rights corpus--as a philosophy that seeks the diffusion of liberalism and its primacy*654 around the globe--can ironically be seen as favorable to political and cultural homogenization and hostile to difference and diversity, the two variables that are at the heart of the vitality of the world today. Yet, strangely, many human rights instruments explicitly encourage diversity through the norm of equal protection, which Steiner sees as the cardinal human rights norm. [FN248] As he correctly notes:

        Other rights declared in basic human rights instruments complement the ideal of equal respect and confirm the value placed on diversity.  Everyone has a right to adopt “a religion or belief of his choice” and has freedom “either individually or in community with others and in public or private” to manifest belief or religion in practice and teaching. Rights to “peaceful assembly” and “freedom of association with others,” in each case qualified by typical grounds for limitation like public order or national security, further commit the human rights movement to the protection of people's ongoing capacity to form, develop, and preserve different types of groups. [FN249]
       The paradox of the corpus is that it seeks to foster diversity and difference but does so only under the rubric of Western political democracy.  In other words, it says that diversity is good so long as it is exercised within the liberal paradigm, a construct that for the purposes of the corpus is not negotiable.  The doors of difference appear open while in reality they are shut.  This inelasticity and cultural parochialism of the human rights corpus needs urgent revision so that the ideals of difference and diversity can realize their true meaning.  Since we now live in the Age of Skepticism, [FN250] the long-term interests of the human rights movement are not likely to be served by the pious and righteous advocacy of human rights *655 norms as frozen and fixed principles whose content and cultural relevance is unquestionable.

       Based on this premise, the human rights movement needs to alter its orientation, which has been an orientation of moral, political, and legal certitude.  There needs to be a realization that the movement is young and that its youth gives it an experimental status, not a final truth.  The major authors of human rights discourse seem to believe that all the most important human rights standards and norms have been set and that what remains of the project is elaboration and implementation.  This attitude is at the heart of the push to prematurely cut off debate about the political and philosophical roots, nature, and relevance of the human rights corpus.

       Debates about the universality of the corpus between Westerners [FN251] and Southerners [FN252] should not be viewed with alarm or as necessarily symptomatic of a lack of commitment to the human rights project by Southerners. Attempts to question the normative framework of human rights, their cultural relevance, and the need for a cross-cultural re-creation of norms will not be silenced or wished away by universalists who are unwilling to engage in the debate. As Deng and An-Na'im argued in a volume exploring these issues, the debate is just beginning:

        Whatever the reason for the controversy surrounding cross-cultural perspectives on human rights, the essays in this volume clearly demonstrate that the debate has just begun and that its parameters are still to be defined and its course is still to be charted.  The central issue in this debate is whether looking at human rights from the various cultural perspectives that now coexist and interact in the world community promotes or undermines international standards. [FN253]
       There is little doubt that certain states and governments will hide behind the veil of cultural sovereignty to perpetuate practices that are harmful to their populations.  That cynicism, however, must not be confused with genuine attempts to bequeath cross-cultural legitimacy*656 to a universal human rights corpus. Deng and An-Nai'm ask a series of biting questions that leave little doubt about the indispensability of cross-culturalism. [FN254] Richard Schwartz affirms this point of view: he sees the necessity of a cross-fertilization of cultures if a universal human rights corpus is to emerge. According to him:

        Every culture will have its distinctive ways of formulating and supporting human rights.  Every society can learn from other societies more effective ways to implement human rights.  While honoring the diversity of cultures, we can also build toward common principles that all can support.  As agreement is reached on the substance, we may begin to trust international law to provide a salutary and acceptable safeguard to ensure that all people can count on a minimum standard  of human rights. [FN255]
       The failure of most universalists, particularly the conventional doctrinalists, to positively engage in this debate unnecessarily antagonizes cultural agnostics and may lend itself to legitimate charges of cultural imperialism.  This is particularly the case if the human rights corpus is seen purely as a liberal project whose overriding goal, though not explicitly stated, is the imposition of a Western-style liberal democracy.  The forceful rejection of dialogue also leads to the inevitable conclusion that there is a hierarchy of cultures, an assumption that is not only detrimental to the human rights project but is also inconsistent with the human rights corpus' commitment to equality, diversity, and difference. [FN256] Ultimately, *657 the unrelenting universalist push seeks to destroy difference by creating the rationale for various forms of intervention and penetration of other cultures with the intent of transforming them into the liberal model. This view legitimizes intervention and leaves open only the mode of that intervention, that is, whether it is military, through sanction systems, bilateral or multilateral, as a cultural package bound in one or another form of exchange, or through trade and aid.

       What should not be at stake when conversations about human rights are held is a singular obsession with the universalization of one or another cultural model.  Rather, the imagination of norms and political models whose experimental purpose is the reduction--if not the elimination--of conditions that foster human indignity, violence, poverty, and powerlessness ought to be the overriding objective of actors in this discourse.  For that to be possible, and to resonate in different corners of the earth, societies at their grassroots have to participate in the construction of principles and structures that enhance the human dignity of all, big and small, male and female, believer and unbeliever, this race and that community.  But those norms and structures must be grown at home, and must utilize the cultural tools familiar to the people at the grassroots.  Even if they turn out to resemble the ideas and institutions of political democracy, or to borrow from it, they will belong to the people.  What the human rights movement must not do is to close all doors, turn away other cultures, and impose itself in its current form and structure on the world.  A post-liberal society, however that will look, cannot be constructed by freezing liberalism in time.
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