
[image: image1.png]€hye New Pork Times



52 HVILJ 503
Page 1

52 Harv. Int'l L.J. 503
Harvard International Law Journal
Summer 2011
Article
*503 THE GREEN RUSH: THE GLOBAL RACE FOR FARMLAND AND THE RIGHTS OF LAND USERS
Olivier De Schutter [FNa1]
Copyright (c) 2011 the President and Fellows of Harvard College; Olivier De Schutter
Table of Contents
Introduction
504
I.

The Relationship between States and Markets in Agriculture: A Brief History

508
II.
The New Competition for Land
520
III.
The Threats to the Rights of Land
Users

524
A. The Protection of Land Users from Eviction: Two Approaches to Se- curity of Tenure

525
B. Protecting Communal Rights
533
C. The Decentralized Management of Natural Resources

538
IV.
Choices facing Governments: Three
Scenarios

540
A. The Transition Scenario
540
B. The Coexistence Scenario
543
C. The Reform Scenario
548
V.
Conclusion
556
*504 The increased volatility of prices of agricultural commodities on international mar- kets and the merger between the energy and food commodities markets have led to a sudden surge of interest in the acquisition or lease of farmland in developing countries. The result is “land-grabbing”: a global enclosure movement in which large areas of arable land change hands through deals often negotiated between host governments and foreign investors with little or no participation from the local communities who depend on access to those lands for their livelihoods. While recognizing that these transactions should be more closely scrutinized, some commentators see opportunities in this development, either because it means more investment in agriculture and thus productivity gains, or because it will accelerate the development of a mar- ket for land rights that could benefit current land users, provided their property rights are re- cognized through titling schemes. This Article questions these views. Based on an analysis of the relationship to property rights of different categories of land users in the rural areas in de- veloping countries, this Article argues that the poorest farmers will be priced out from these emerging markets for land rights, and that the interests of those depending on the commons will be ignored. I suggest that there are other ways to protect security of tenure: anti-eviction laws, tenancy statutes, and policies aimed at ensuring more equitable access to land. Although meas- ures such as these require a disaggregation of property rights and an abandonment of the West- ern understanding of property as necessarily implying transferability, they may offer more promising solutions to the rural poor.
Introduction
This Article explores the global phenomenon of “land-grabbing”: the buying or leasing of large tracts of farmland, particularly in Sub-Saharan Africa, by governments or private investors. While this phenomenon is not entirely unprecedented, it has been developing at an accelerated pace since the 2007-2008 global food price crisis and has considerable implications for local communities in tar- get countries.
Since the goverments in many target countries are generally weak and provide menial protection of property rights, many fear the recent wave of large-scale investments in land will lead to further marginalization and poverty*505 in rural areas of the developing world and result in a net transfer of wealth from the poor to the rich. In light of this fast-changing situation, the author considered it ne- cessary, in his official capacity as the U.N. Special Rapporteur on the Right to Food, to clarify the human rights implications of land-related investments in order to make it clear that governments have obligations that they cannot simply ignore in the name of attracting capital. [FN1] In parallel, the World Bank, teaming with three U.N. agencies, has proposed a set of seven principles aimed at ensur- ing that these investments do not negatively affect local communities and improving the transparency and accountability of the process of negotiation between investors and the target state governments. [FN2]
The Principles on Responsible Agricultural Investment proposed by the World Bank and others provide a useful checklist of the main problems that could result from large-scale investments in land. But they have attracted criticism from two separate sides. Some of the governments most directly concerned, whether as buyers of land or as sellers, complained that the Principles were developed fol- lowing a non-inclusive process. [FN3] On the other side, many grassroots organizations, particularly those representing small farmers, denounced the principles as legitimizing deals that should be unac- ceptable in principle, and argued that they would merely constitute a checklist, unable, by itself, to slow down a trend they saw as destroying peasantry in the *506 Global South. [FN4] At the time of writing, the stalemate had been continuing for over a year. At its thirty-sixth annual session held in Rome in October 2010, the Committee on World Food Security (“CFS”)--a recently reformed forum in which governments, international agencies, civil society organizations, and the private sector work towards  achieving  a  consensus  on  the  measures  needed  to  achieve  global  food  security  [FN5]-
-decided “to start an inclusive process of consideration of the [Principles on Responsible Agricultural Investment] within the CFS.” [FN6] Whether agreement will be found on how to address the question of large-scale acquisitions or leases of land remains to be seen.
This Article seeks to contribute to this discussion by linking the narrow question of how to regu- late large-scale investments in land to the broader question of how to ensure security of tenure and the protection of land users in the Global South. For, contrary to what the Principles on Responsible Agricultural Investment would seem to suggest, the issue is not only one of regulation that calls for improved governance and more transparency in the “land deals” that are developing; it is also one of agricultural development. Indeed, how we protect the rights of current land users will determine the type of agriculture that will be promoted. This Article argues that, if the current challenge of large- scale land acquisitions leads to the globalization of Western-style property rights, the ultimate result will be a more capitalized form of agriculture and more land concentration, when what we need in- stead is to democratize access to land and to support reforms that will benefit small-scale farmers and thus favor broad-based rural development.
The expansion of a classic understanding of property rights that results in a market for land rights should not be seen as the only way to achieve effective security of tenure. Instead, this Article argues, there are other ways of *507 protecting land users that may better correspond to their needs and that may fit better with the legal traditions of many developing countries, particularly in Africa. It is by exploring these alternative arrangements by which land users can be protected that we can avoid situ- ations in which, in the absence of adequate support, small-scale farmers will lose their land after hav- ing mortgaged it or as a result of distress sales. And it is through such arrangements that the rights of land  users  that  depend  on  communal  lands  for  their  livelihoods--including  herders,  fishers,  and forest-dwellers--can be better taken into account.
Part I of this Article discusses the background relationship between states and markets in agricul- ture, specifically why there has been too little investment in agriculture in the past and why both private and public investors are now scrambling to acquire farmland. Part II identifies other drivers of the process of large-scale acquisitions of land and summarizes the existing commercial pressures on farmland, describing the terms of the current competition between various uses of land.
Parts III and IV then provide an assessment of the dynamics created by this “green rush.” Part III
examines the threat the current race for farmland represents for members of local communities,
whose livelihoods depend on their access to land and water. It considers the lack of security of tenure of small farmers and asks whether individual titling schemes are the most appropriate way to address this. It then turns to the situation of indigenous peoples, whose land rights have been recognized ex- plicitly under international law, and to the situation of pastoralists and fishers, who depend on their access to commons for their subsistence. The section concludes with a discussion of the dangers of importing a Western concept of property rights to developing regions where customary forms of ten- ure are accorded a high degree of legitimacy, and where communal rights play an important role as safety nets for many rural poor.
Part IV describes the choices that the governments of target countries are facing. The “transition scenario” sees the development of large-scale plantations by the arrival of foreign investors as an op- portunity to accelerate the industrialization of farming and the exit from agriculture of small farmers, who are unable to move beyond subsistence agriculture into commercial farming. The “coexistence scenario” sees large-scale agro-industrial farming and small-scale farming as complementary. The “reform scenario” prioritizes small-scale farming and proposes that foreign investment be channeled towards making that type of farming more viable and increasing its levels of productivity. While not denying that the “coexistence scenario” might work in certain cases, this Article advocates in favor of the “reform scenario,” noting the benefits that could result from expanding support to small-scale farmers, in particular by strengthening their access to land and water.
Part V concludes. It proposes to broaden the discussion beyond the current focus on how local communities should be consulted and their rights *508 respected. It argues that just as there is far more to security of tenure than property rights as understood in the Western legal tradition, there is far more to investment in agriculture than large-scale plantations; and just as the concept of property needs to be disaggregated into its various components to define the status of tenants and the users of the commons, investors and host governments need to explore with the local communities the full range of business models available to link producers to buyers and consumers.
I. The Relationship between States and Markets in Agriculture: A Brief History
The relationship of the state to the agricultural sector has followed a similar pattern in many countries, especially those located in Sub-Saharan Africa where the current wave of land-grabbing is taking place. The 1960s and 1970s were characterized by a strong state-led type of agricultural de- velopment. Governments were eager to provide urban populations with affordable food, or to export raw commodities in order to finance import substitution policies. [FN7] Farmers were grouped into state-led cooperatives; they were often told what to grow, and how to do it; and they were obliged, or strongly encouraged, to sell at prices fixed by the state. In exchange, the producers were supported by (sometimes erratic) extension services. They were provided with certain basic inputs, and publicly funded agricultural research gave them access to quality seeds. [FN8] But these farmers and produ- cers were also often the captives of a predatory state that used them for its own purposes. In order to buy political support from the cities and to build its nascent industries--what Lipton famously de- scribed as the “urban bias” [FN9]-- governments typically paid very low prices for the crops pro- duced, thus producing massive rural poverty and accelerating rural migration. [FN10] Many state
*509 institutions were characterized by corruption, political clientelism, and mismanagement. [FN11]
It is against this background that we can understand the nature of the changes that took place in the 1980s, with the introduction of structural adjustment policies in a number of developing coun- tries. These policies aimed, in general, to improve the macro-economic conditions in heavily indebted poor countries and to achieve a better balance of public budgets. In the agricultural sector, they were premised on the idea that the farmers henceforth should respond to the price signals from the market. Public interventions, like the establishment of commodity boards buying the crops at certain pre- defined prices, were seen as market distortions. Agriculture should be freed from state interference; the private sector, it was hoped, would take over, investing where investments were needed, and en- couraging the production of crops that markets wanted. [FN12]
The impacts on agriculture of adjustment policies were mixed at best. [FN13] Certain assess- ments of adjustment lending concluded that the rural poor benefited. Summers and Pritchett, for in- stance, note:
*510 Elimination of the bias against tradables, agricultural products in particular, raises output prices and rural wages which benefits the rural poor. Elimination of the bias in favor of capital-intensive import substitutes moves the economy onto a more labor-intensive develop- ment path, raising unskilled wages. The relative price changes help the poor generally, though they lower incomes of relatively more concentrated and visible groups. [FN14]
However, the removal of subsidies to agricultural producers and the dismantling of extension ser- vices were shocks with which many smaller farmers were unable to cope. [FN15] In addition, the lowering of import tariffs led to the dumping of agricultural products from Organization for Econom- ic Cooperation and Development (“OECD”) countries, at often highly subsidized prices, on the local markets, in many instances directly competing with the local farmers. [FN16] Since, in contrast to the larger, more capitalized producers, the small-scale farmers were unable to adapt--and in particular, to shift to the production of crops aligned with the price signals of the market--the net result of the policies of the 1980s was that inequality and poverty in the rural areas further increased. [FN17] Many small farmers were relegated to subsistence agriculture, with neither the incentives nor the pos- sibility to produce beyond what was needed to feed their families. Some took up work on large plant- ations. Many others migrated to cities, on a seasonal or more permanent basis, in search of better op- portunities. [FN18]
Part of the problem of the 1980s and 1990s was that neither the private sector nor governments invested much in agriculture. Under adjustment *511 policies, the public sector in developing coun- tries was simply incapable of intervening; by the late 1980s, the state had been so drastically downs- ized that, in the rural areas, it had become almost irrelevant. [FN19] Official development assistance (“ODA”) also moved away from agriculture, which donors did not see as offering a strong potential for development: in 2008, the World Bank reported that the share of ODA resources devoted to agri- culture declined from 18% in 1979 to 3.5% in 2004, and that it declined in absolute terms from $8 billion (in 2004 dollars) in 1984 to $3.4 billion in 2004. [FN20] It was hoped that private investors would enter the stage, filling in the gaps. They did not. As a result of the huge subsidies provided to their producers by the governments of the OECD countries [FN21] and of the growth of highly com- petitive types of agriculture in certain developing countries, there was massive overproduction, and the prices of raw agricultural commodities on the international markets faced a structural decline since they had last peaked in 1973 and 1979. [FN22] In addition, despite the entry into force in 1995 of the Agreement on Agriculture as part of the agreements establishing the World Trade Organiza-
tion, producers in many developing countries still faced high barriers impeding access to the high- value markets of OECD countries, related both to the tariffs imposed by these countries and *512 to non-tariff barriers, including both public and private standards. [FN23] Why would private-sector businesses invest in agriculture in developing countries, where they would face highly unequal com- petition from producers located elsewhere, and where access to markets was so limited? [FN24] At the turn of the century, the result of these developments was massive rural poverty and the ruin of small-scale farmers. Disempowered politically, small farmers had been marginalized economically in a development process that was intended to reward competitiveness in the agricultural sector and that had never truly invested in them. In what had become a vicious cycle of self-fulfilling prophecies, the prejudice of the elites against the viability of small-scale farming was further reinforced as a result.
The lack of interest in agriculture began changing, slowly at first, in the early 2000s. As the glob- alization of the food supply chains accelerated, agri-food companies saw increasing direct investment at the production end as a means to lower their costs and ensure the long-term viability of their sup- plies. [FN25] Commodity buyers grew larger and more concentrated, and they sought to respond to the requirements of their food industry clients with increased vertical coordination, tightening their control over suppliers. While this mostly took the form of the use of explicit contracts (long-term ar- rangements with producers) or techniques such as preferred supplier lists, the acquisition of land for the development of large-scale plantations became increasingly popular, particularly in Asia. [FN26] Until 2009, investment in agricultural production remained negligible as a share of total inward for- eign direct investment in developing countries. It began to rise significantly by 2005: according to the U.N. Conference on Trade and Development (“UNCTAD”), it increased from an average of $600 million annually in 1990 to an average of $3 billion in 2005-2007. [FN27]
*513 It was against this changing background that, in 2007-2008, the prices of agricultural com- modities suddenly surged on international markets. [FN28] Various factors came into play, but be- cause many interact with one another, they are difficult to disaggregate. [FN29] On the supply side, weather-related events in 2005 and 2006 led to worse-than-expected harvests in certain major cereal- exporting countries, although the overall level of production remained stable. [FN30] One might have expected the resulting price increases to lead to a rise in agricultural production, but agriculture needs time to adapt to price signals, because it requires new investments, the absorption of new technolo- gies, or the switch to higher-priced crops. Moreover, in 2007-2008, the high cost of energy, both for production of food and for freight, hampered the ability of producers to respond to demand. [FN31] And in many regions, sudden increases in productivity were difficult to achieve. While important productivity gains still could be made in a number of developing countries, the ability of the agricul- tural sector to rebound is handicapped by farmers' insufficient access to credit and infrastructure, de- pleted soils, and, as mentioned above, a system of international trade in agricultural products that has largely decimated agricultural production in those countries since the 1980s. [FN32] Finally, the in- crease in the price of oil led to a corresponding rise in *514 the cost of producing food, as the energy needs  of  fertilizers,  pesticides,  transportation,  packaging,  and  processing,  widened  the  wedge between farmgate prices and prices on international markets. [FN33] On the demand side, increased oil prices also led to a higher demand for agrofuel feedstock--particularly maize, soybean, and palm oil--creating a surge in the demand for grain and more competition for cropland between food, feed for livestock, and fuel. [FN34] The resulting tension between supply and demand was exploited by speculators in both the physical and derivatives markets, worsening the price impacts. [FN35]
The price increases of 2007-2008 were felt most dramatically by poor consumers in developing, net-food-importing countries, whose governments had little ability to cushion the impact of the high- er prices of imports of commodities such as rice or wheat. The initial estimates were that the higher food and oil prices in 2007-2008 may have led to an increase in the number of people living in ex- treme poverty of between 130 and 150 million. [FN36] Beyond the humanitarian dimension of the crisis, however, certain important policy lessons emerged. The countries most severely impacted by the high prices, particularly from the Sub-Saharan African region, pledged to limit their dependence on international markets in order to feed themselves.*515 [FN37] As the result of demographic growth, low import tariffs, and the lack of investment in agriculture, a number of poor countries that previously were self-sufficient in food had become net-food-importing in the 1980s. [FN38] The crisis revealed to them that their position was unsustainable, subjecting them to price shocks that, in the future--particularly as a result of weather events related to climate change--would be more fre- quent, more severe, and less predictable.
But major food-importing, capital-exporting countries drew different conclusions from the in- creased price volatility in international markets. While they too had lost confidence in global markets as a stable and reliable source of food, for many, the outsourcing of food production appeared to be the most desirable option. In 2008, for example, Saudi Arabia, until then “one of the Middle East's largest wheat-growers, announced it was to reduce its domestic cereal production by twelve percent a year to conserve water,” and decided to earmark $5 billion for the “King Abdullah Initiative for Saudi agricultural investment abroad” to provide loans at preferential rates to Saudi companies that wanted to invest in countries with strong agricultural potential. [FN39] With sixty percent of its funding com- ing from the government, a Saudi company, Hail Agricultural Development Corporation, invested in Sudan. [FN40] Another Saudi investment company, Foras, with support from the Islamic Develop- ment Bank, reportedly plans to spend $1 billion buying land in Mali, Senegal, Sudan, and Uganda in order to grow rice for the Saudi population; the announced target is to achieve seven million tons of rice within seven years. [FN41] Other Gulf countries, China, and South Korea, have undertaken sim- ilar initiatives. [FN42]
*516 Finally, private investors came to realize that the era of low and decreasing prices for agri- cultural commodities may be coming to an end; that suitable farmland and fresh water might in the future become scarce commodities; and that, as the growth in demand for agricultural commodities was outpacing the ability for the supply side to respond, investing in agriculture might be highly prof- itable. In a context in which the stock markets remained unreliable and were providing at best low re- turns on investment, and in which many non-tangible assets were losing their value in real terms, the acquisition of farmland soon became a favorite way for private investors to hedge against inflation. [FN43]
The stage was thus set for the “farm race” --a scramble for the acquisition of farmland, particu- larly where land suitable for cultivation and water are abundant, labor cheap, and access to the global markets relatively easy. Of course, large-scale leases or acquisitions of farmland are not unpreceden- ted. But the crisis of 2007-2008 accelerated the phenomenon, creating a new sense of urgency among the actors involved. [FN44] In addition, while investments taking the form of large-scale acquisitions of land were in the past almost exclusively undertaken by the private sector, governments--directly or through sovereign wealth funds or public enterprises--were now entering the race, with a view to en- suring food security at home. [FN45] This not only explains the visibility “land-grabbing” has had in
the media; it also changes the definition of the issue in significant ways. As Mann and Smaller note,
[T]he new investment strategy is more strongly driven by food, water and energy security than a notion of comparative advantage *517 in the large scale production of indigenous crops for global markets, which has been more characteristic of foreign-owned plantations since the end of the colonial era. The current land purchase and lease arrangements are largely about shifting land and water uses from local farming to essentially long-distance farming to meet home state food and energy needs. It is, in practice, purchasing food production facilities. [FN46]
Thus, rather than to link local production to the global markets, the goal of these new investments is to ensure a stable supply of food for investors, whether public or private; they aim not to serve the international markets, but rather to circumvent them, by tightening the control of investors from the place of production to the end consumer. “[T]he growing scale of this practice today,” these com- mentators note,
combined with the increasing economic and environmental concerns that are motivating this surge, are creating a new dynamic of global importance. It is no longer just the crops that are commodities: rather it is the land and water for agriculture themselves that are increasingly becoming commodified, with a global market in land and water rights being created. [FN47]
How significant is the phenomenon? Since most of the investments arise from deals both parties have an incentive to remove from public scrutiny, there is no reliable figure available. However, the World Bank notes that “investors expressed interest in around 56 million hectares of land globally in less than a year [between October 1, 2008 and August 31, 2009].” [FN48] This area is twice the size of France's farmland and two-fifths of all the farmland of the European Union (“EU”). The Bank also notes that of this total, “around two-thirds (29 million ha) were in Sub-Saharan Africa. Among the main target countries in that region are Cameroon, Ethiopia, the Democratic *518 Republic of Congo, [FN49] Madagascar, [FN50] Mali, [FN51] Mozambique, [FN52] Somalia, Sudan, [FN53] Tanzania, [FN54] Uganda, [FN55] and Zambia. [FN56] But there are also target countries in Central Europe, Asia, and Latin America, including Brazil, Cambodia, Indonesia, Kazakhstan, Pakistan, Russia, and Ukraine. [FN57] Developing*519 countries in general, especially in Sub-Saharan Africa, are targeted in particular because of the perception that land is plentifully available. [FN58] Additional motiva- tions for this developing country focus include favorable climates for the production of crops, inex- pensive local labor, and relatively cheap land.
This trend is likely to continue. In 2003, the Food and Agriculture Organization (“FAO”) estim- ated that an additional 120 million hectares--an area twice the size of France or one-third that of In- dia--will be needed to support the additional growth in food production by 2030. [FN59] The price spikes of basic agricultural commodities at the end of 2010, combined with higher oil prices, [FN60] are further accelerating this global land grab. [FN61]
*520 II. The New Competition for Land
Some observers see opportunities in this new wave of direct investments in agricultural produc- tion. After all, investment in agriculture has been too low for too many years, particularly in Sub- Saharan Africa, where average yields have suffered as a result. [FN62] And if the local governments
are cash-strapped, should not investors from abroad, whether private or public, be welcomed? Such investment, so the argument goes, can create employment on-farm and sometimes even off-farm (for instance, in processing, packaging, and transporting of crops). Investment may also allow for benefi- cial  technological  transfer  (for  example,  modern  machinery  design,  irrigation  techniques,  or  im- proved seed varieties). Infrastructure improvements may then follow as investors build roads and storage facilities. Investor ties to foreign economies may also provide better access for local farmers to global markets. In addition, where farmland is underutilized--for example due to a lack of irriga- tion or adequate machinery--the arrival of foreign investment can improve its productivity. Productiv- ity gains, in turn, will increase food availability and, therefore, food security for all, as supply will more closely track the rise in demand.
Thus, provided these investments are well-managed, “win-win-win” solutions could emerge. First, the local communities could benefit from newly created employment opportunities and im- proved food security. Second, the host government could benefit from greater certainty in revenue collection. Investors pay taxes and, insofar as commodities are exported, export tariffs. Third, the in- vestor could benefit from a stable supply of agricultural commodities, whether this serves food secur- ity at home or the global markets. [FN63]
Opportunities are not solutions, however. This “win-win-win” scenario is premised on a number of assumptions. One of them is the ability of the host governments to ensure that significant benefits from the investment will accrue to local communities. Another is the viability of finding a balance between local food security needs, which may require that part of the produce remains within the country, and the interest of the investor in shipping the produce abroad, whether to sell on higher- value markets or to ensure food security in the home country of the investor. In order to ensure that this optimistic scenario materializes, the World Bank, along with the FAO, International Fund for Agricultural Development (“IFAD”) and UNCTAD, *521 has proposed the Principles on Responsible Agricultural Investment to guide investors and ensure that they behave “responsibly.” [FN64]
However, in this approach, the World Bank and united organizations betray a misunderstanding of what is at stake. The question is not simply how to regulate investment in order to ensure that its benefits will be shared equitably. The primary question is how to best use land that is available or “underutilized.” Large-scale shifts in land use raise important questions about inherent opportunity costs. Local governments should first consider redistribution schemes to support small landholding farmers as an alternative to building large landholding estates through foreign investment. Only when foreign investment is indeed the more favorable option should investment regulation strategy become policymakers' focus. [FN65]
The opportunity costs of ceding land to foreign investors can be high because land availability is not infinite. On the contrary, it is shrinking. As I have documented elsewhere, [FN66] cultivated plots become smaller per capita or per household as rural populations grow. In South and Southeast Asian countries such as India, Bangladesh, Cambodia, the Philippines and Thailand, landlessness or quasi- landlessness is increasing, because of both demographic growth and acquisition of land by local elites and foreign investors. [FN67] A similar trend has affected Eastern and Southern Africa, where cultiv- ated land per capita has fallen by half over the last generation. In fact, in a number of countries in the region, the average cultivated area now amounts to less than 0.3 hectares per capita. [FN68] The growth of cities and industrial sites, including special economic zones, [FN69] further contributes to
this accelerating competition for land.
Indeed, the pressure on farmland is such that experts now warn that the land available to produce food may become insufficient to meet the growth in demand. A recent study concludes that the addi- tional total land demand *522 is currently 9.5 to 26.4 million hectares per year on average for the period 2000-2030. [FN70] It is highly doubtful that global supply can meet this demand. Although areas of underutilized farmland exist in certain regions of the world, particularly Central Europe and certain parts of Latin America and Sub-Saharan Africa, [FN71] in most of the regions that matter-
-where rural poverty is widespread and plots are too small to allow farmers to rise out of poverty--the opposite is true. That is, the norm is overexploitation of land, accelerating land erosion and degrada- tion. [FN72] The World Bank notes that “in the more densely populated parts of the world, the land frontier has closed,” meaning that no further land is available for cultivation. [FN73] And because of the major role of forests in the stocking of carbon, the clearing of forests to expand cultivated areas or pastures is not a realistic option. [FN74]
Many of the contributors to shrinking land availability are long-term trends. Recent events, however, have added to the phenomenon. Major advanced economies, including the United States and the EU, have relied on blending mandates and subsidies to promote the use of biofuels for trans- port. [FN75] At the beginning of the biofuels boom, a number of experts identified risks that the res- ulting increased competition for land would lead to large-scale evictions or displacement of poor farmers. [FN76] Recent data indicate that these fears may have been well-founded. An inventory, presented by the *523 World Bank in 2010, noted that, of 389 large-scale investment acquisitions studied, thirty-five percent focused upon development of agrofuels compared to thirty-seven percent on conventional uses (crops and livestock). [FN77] More recently, the World Bank reviewed 405 in- vestment acquisitions and found that thirty-seven percent focus on food crops, twenty-one percent on industrial or cash crops, and twenty-one percent on biofuels. [FN78] Energy crops, then, represent a significant driver in the overall trend of large-scale acquisition or lease of farmland.
Measures adopted to mitigate climate change or for environmental conservation have created fur- ther pressures on land. Under the Kyoto Protocol to the U.N. Framework Convention on Climate Change (“UNFCCC”), industrialized countries (the “Annex I countries”) have committed to reducing greenhouse gas emissions. These countries receive additional emission credits if they help to imple- ment emission-reducing projects in developing countries, under the Clean Development Mechanism (“CDM”) provided for in Article 12 of the Kyoto Protocol. [FN79] But this emission-reduction effort may produce unintended consequences. The planting of forests to benefit from the CDM may be easi- est in vulnerable communities where eviction can open up space for new forest growth. [FN80] The Reduced Emissions from Deforestation and Forest Degradation (“REDD”) scheme--launched in 2005 and further strengthened at the Twelfth Conference of parties to the UNFCCC (COP-12) convened in Bali in December 2007--may represent a threat to the forest-dwellers, who have only weakly recog- nized customary rights over the forests they depend on for their livelihoods, if the state or other act- ors are tempted to appropriate the benefits from carbon sequestration. [FN81] Governments*524 are also working to protect natural environments by creating wildlife reserves, national parks, and other protected areas. These ecosystems render vital services to agriculture, including soil retention and structural support, nutrient cycling, dung burial and pest control, pollination, water provision and purification, biodiversity, and atmospheric regulation. [FN82] Nonetheless, the implementation of such conservation measures also further exacerbates the competition for land.
III. The Threats to the Rights of Land Users
The wave of large-scale acquisition or leasing of land poses a number of pressing questions, in- cluding whether such investment will contribute to local food security or instead make at-risk groups less secure, whether the type of agriculture to which these investments lead is environmentally sus- tainable, and how governments should regulate this phenomenon. But this Article focuses on what is perhaps the most immediate concern raised by the pressures on land: protection of access to land for those whose livelihoods depend on it. In many developing countries, and particularly in Sub-Saharan Africa, the rights of land users are not properly secured. Much of the land in rural areas is formally owned  by  the  government,  leaving  land  users  without  property  titles  to  the  land  they  cultivate. [FN83] Furthermore, in many cases, a complex combination of property rights and users' rights leads to situations in which cultivators do not own the land they farm despite paying rent in cash or kind and at times having a formal agreement with the nominal owner. This situation is a source of legal uncertainty and worse, a bar to land user access to legal remedies or adequate compensation in the case of eviction. Local governments, then, may face little resistance after agreeing to allow foreign investors to take possession of land from cultivators. But the simple solutions to this problem--such as titling schemes to secure property *525 rights over land--may not be adequate once we take into account  the  specific  context  of  developing  countries  and  the  comparative  situations  of  different groups of land users.
The following sections explore this context-based inadequacy. Section A explains why titling schemes, based on Western-style property rights, serve increasingly dubious purposes in a number of contexts in which such schemes do not in fact benefit the rural poor. Section B describes the contours of an emerging notion of communal rights over land. This new understanding of land rights is based partly on the paradigm of the rights of indigenous peoples over their lands and territories. But it now extends beyond the context of indigenous peoples to other groups that rely on communal notions of property rights. The formal recognition of such communal property rights, this Article argues, matters in particular for the protection of access to land and water for the members of the community that rely on the commons. Finally, in Section C, I refer briefly to a further argument in favor of overcom- ing the dichotomy between state-owned land and privately-held land and moving towards the formal- ization of communal forms of property. Such an approach, I note, would allow for decentralized man- agement of natural resources such as land and water, which in turn may promote more sustainable use of such resources.
A. The Protection of Land Users from Eviction: Two Approaches to Security of Tenure
The standards developed under international human rights law to protect land users from eviction primarily benefit those who permanently use the land, especially smallholders lacking legal title. [FN84] In particular, the Basic Principles and Guidelines on Development-Based Evictions and Dis- placement presented in 2007 by the former Special Rapporteur on the right to adequate housing re- flect this goal to secure legal tenure:
*526 In order to secure a maximum degree of effective legal protection against the practice of forced evictions for all persons under their jurisdiction, States should take immediate meas- ures aimed at conferring legal security of tenure upon those persons, households and communit-
ies currently lacking such protection, including all those who do not have formal titles to home and land. [FN85]
However, while there is general agreement on the need to improve security of tenure, both as a protection from evictions and in order to encourage land-related investments and thus productivity, [FN86] how to do so remains contested. Since the launch of structural adjustment policies in the
1980s, the World Bank and particularly its private sector lending arm, the International Finance Cor- poration, have advocated titling as a means to improve the business climate and to attract investors. [FN87] In Doing Business 2005: Removing Obstacles to Growth, the World Bank summarizes an ar- gument made popular by the writings of the Peruvian economist Hernando de Soto [FN88]:
With fewer assets in the formal sector, more entrepreneurs are excluded from using prop- erty as a collateral, and less credit is allocated. The possibility of getting loans is the only reason to take on the daunting task of registering in some countries. Banks in Rwanda will even assign staff to assist in the registration process so that they can take property as a collateral. But when it is too difficult, few bother. Entrepreneurs will invest less if their property rights are less se- cure. Inefficient registration is associated *527 with lower rates of private investment. And it leads to lower productivity, since it is harder for property to be transferred from less to more productive uses. The result is slower growth. One study estimates that restrictive land market regulations cost 1.3% of annual economic growth in India. [FN89]
It is important, however, not to conflate ensuring security of tenure with individual titling or with the promotion of a market for land rights. Insofar as it implies the alienability of land, individual titling goes beyond security of tenure and the associated productivity gains that are expected to result from increased investment in land. [FN90] It is in fact a means to facilitate and secure transactions related to land. This is linked to the idea that security of tenure is primarily a means to favor integra- tion into the market: once property is legally recognized, it can be alienated or mortgaged to allow the beneficiaries to leave agriculture or obtain cash to make the necessary investments in the land. Under such conditions, it is supposed, land would go to those who can use it most productively, and eco- nomic growth would therefore be promoted by the emergence of a market for land rights. [FN91] Based on the view that such growth is key to addressing rural poverty and food insecurity, the World Bank has recommended formal titling as a precondition for the modernization of agriculture, and it has in the past engaged in widespread promotion of land markets. At the same time, it has abandoned support for systems of communal and collective tenure on the theory that they are less compatible with a market-based system. [FN92]
However, it is now increasingly acknowledged, including by the Bank itself, [FN93] that this transplantation of Western property rights may be a suboptimal solution. This is particularly so in weakly governed countries, where little support is provided to small-scale farmers and customary forms of tenure enjoy a degree of legitimacy. Problems associated with titling schemes *528 fall into three categories: capture, unrepresentativeness, and social inequity. [FN94] The process of titling it- self, in the absence of adequate monitoring and transparency, can fall victim to capture by local elites or become tainted by corruption. [FN95] Other problems stem from the fact that titling, although per- haps an adequate solution for sedentary agriculturalists, who have an obvious interest in the delimita- tion of their land, may underestimate or ignore the interests of herders, fishers, or other groups that depend on communal lands. For these groups, as argued in Part III, it may be more appropriate to se- cure access to land by recognizing existing land use rights and giving the local community a greater
role in the recognition process as well as the settlement of land-related disputes. Indeed, this is one reason why, instead of increasing legal certainty, individual titling could in fact become a source of conflict and legal insecurity if it conflicts with customary rules regarding tenure, including the com- munal ownership of land.
The social equity of titling has been at the forefront of recent controversy. First, titling does not in itself address the problem of unequal access to land in regions with high degrees of land concentra- tion. In these regions, titling may in fact reinforce existing inequalities. [FN96] This problem is espe- cially troubling where unequal agrarian structures inherited from the colonial era remain intact and the local landed elite has, in essence, replaced the colonial settlers and benefited from the past viola- tions of the rights of the indigenous populations. [FN97] More generally, privatization of land bene- fits community leaders and men, rather than ethnic minorities and women, whose position in the community is more marginal and who face difficulty in proving their ownership of land. [FN98] Second, when titling requires the payment of fees to the administration, it may be unaffordable for cash-strapped farmers, and only the relatively well-off landholders will in fact benefit from the form- alization of property rights. Third, even when the fees for the mapping and registration of land are minimal, titling schemes may lead in time to a reconcentration of land in the hands of the largest landowners or of outside investors having access to capital.
*529 The proposition that titling schemes may in fact increase inequality and land concentration rather than reduce them seems counter-intuitive. The general perception of titling, after all, is that the process recognizes existing land use rights, and thus protects those who risk losing their property for lack of formal recognition of their ownership. But the reason for this apparent paradox appears upon further exploration of the postulate according to which land goes to the most productive users follow- ing the establishment of markets for land rights. [FN99] This postulate is the basis of both Hernando de Soto's advocacy of established property rights and the Coase theorem, which views markets as en- suring the most efficient allocation of resources. [FN100] In fact, who can use the land most product- ively depends on who has access to capital and support from the state to develop the land through ne- cessary investments. As markets for land rights develop, land does not go to those who need it most. Rather, land goes to those who can afford it because of their superior purchasing power and ability to make it “profitable.” [FN101] Therefore, unless the creation of a market for land rights is preceded by measures that support the ability of small-scale farmers to make a living from farming, which re- quires that they have access to sufficiently large plots of land, the process can lead to increased ex- clusion and inequality. It provides an exit route from agriculture for the rural households who are un- able to survive on their land and results in more land concentration, rather than democratization of access to land.
Another reason why the introduction of titling schemes may increase social inequality is that small farmers face structural disadvantages in land markets, particularly in developing countries. Land speculation routinely prices small farmers out of these markets. Of course, following titling, small farmers can in principle use their land as collateral and borrow what they need to expand the plots they cultivate. But small-scale farmers typically borrow at a higher cost than large landowners do because small farmers have worse credit ratings and depend on local money-lenders, who charge high *530 interest rates. [FN102] Large landowners also generally pay less per unit of land than small producers, who face high transaction costs. [FN103]
In fact, a number of historical examples show that the creation of a market facilitating sales of land leads to reconcentration of land unless small-scale farmers receive strong support, particularly access to capital. In Mexico and Guatemala, titling schemes have benefited wealthy investors and dis- favored  indigenous  communities  and  smallholders.  [FN104]  In  other  Latin  American  countries, titling schemes have primarily led to development of the agro-export sector, often in the hands of well-financed investors often new to agriculture, combined with the marginalization of small-scale farmers producing food for the local communities. [FN105] Examining these cases, Klaus Deininger, a lead economist at the World Bank, draws a similar conclusion. He notes that, in the absence of strong support schemes benefiting small-scale farmers who have little access to credit or have access to credit only at high interest rates, these farmers will be excluded from the market for land rights. [FN106]
Even where small farmers manage to borrow in order to gradually acquire enough land to earn a decent living from farming, the resulting high levels of indebtedness can have dramatic con- sequences. The occasional bad harvest or economic shock, such as a fall in farmgate prices for cash- crop  dependent  farmers,  may  force  farmers  to  sell  their  land  or  lose  their  mortgaged  property. [FN107] Even less extreme situations, like increased pressure on land, can lure small farmers to sell off their land. In so doing, they lose an essential lifeline and, with very few qualifications, often find no opportunities outside farming.*531 The World Bank identified this scenario, for instance, in many Eastern European states, where the development of a market for land rights led poor rural households to sell their land to larger landowners, often on unfavorable terms. [FN108] This risk is the reason why the poorest households appear reluctant to mortgage their land in order to gain access to credit. For these families, land is an essential social safety net where none other is available.
This behavior raises serious doubts about the plausibility of de Soto's view that insufficiently de- lineated property rights explain why many poor households are caught in a poverty trap. [FN109] De Soto's view is premised on the idea that property, once legally formalized in the market for land rights, will be used as a collateral, giving access to credit and leading in turn to higher incomes. [FN110] But if the poor do not want to mortgage their property because they fear that they will lose it, the scheme fails. And it also fails if private financial institutions refuse to lend or lend only at high and unaffordable rates because the poor are not trusted as borrowers for lack of qualifications, man- agement skills, or social capital. Therefore, even if the poor receive legal title to land, it does not fol- low that they will be able to overcome the obstacles they face in market integration. [FN111]
In the context of increased commercial pressures on land and the risk of large-scale evictions as a result of the current tide of land investments, it is critical to improve the security of land users' tenure and recognize their rights over land. But it is far less clear whether such recognition should take the form of individual titling. In certain circumstances, especially in regions with a legacy of neglecting small-scale farming, placing constraints on land sales can in fact protect smallholders from pressure to cede their land or its loss to a borrower after using it as a collateral. These constraints on invest- ment sales can also protect use rights over communal land and preserve communal forms of land management. [FN112] Indeed, certain examples show that the rural poor themselves may favor the preservation of this essential safety net, and the maintenance of communal relations, over the privat- ization of property rights. [FN113]
*532 The mounting skepticism towards titling schemes, [FN114] at least when the background
conditions are not created that ensure that they will encourage small-scale producers to invest in their land and increase its productivity, calls for alternative ways of protecting security of tenure. Protect- ing land users from eviction is of course essential. But we must first recognize that encroachment by the state is not the only way in which their access to land can be threatened. Unequal market relation- ships, the shift towards capitalized forms of agriculture that will oblige small-scale producers to mortgage their land in order to acquire the inputs they need to produce, or the lack of protection against economic shocks, can have equally detrimental effects. And while titling can protect against the first threat, it can in fact increase the vulnerability of small farmers to other negative impacts. [FN115] Considerations of equity--or what might be called a democratization of access to land-
-therefore may weigh in favor of separating titling from improving security of tenure: to the rural poor, the priority is to be protected from the risk of losing their land. And it is doubtful whether there is a trade-off between such considerations and considerations of efficiency. Once security of tenure is effectively ensured, land users will have an incentive to make the required investments in the land. Instead, if, following titling, land is taken out of production in order to be held as an investment by speculators, this results in decreased productivity as well as in an increase in landlessness among the rural poor. [FN116]
*533 What are the alternatives to individual titling? The adoption of anti-eviction laws, combined with the registration of use rights allowing for the emergence of a market for rental rights, might be a more  pro-poor  option.  In  recent  years,  a  number  of  countries,  particularly  in  Africa,  have  also provided formal legal recognition to existing customary rights, including collective rights. [FN117] The resulting security of tenure is crucial in order to protect the beneficiaries from encroachment on their lands and the natural resources concerned, and it is seen as highly legitimate in the eyes of the beneficiaries. But there exists a marked difference between that approach and individual titling. Typ- ically, the registration of customary use rights allows neither the individual members of households nor the communities, to dispose of the land by selling it. But the protection from eviction that such registration ensures otherwise presents a number of advantages that are usually associated with titling schemes. Long-term investments in the land are encouraged. Access to credit is facilitated because lenders can be assured of the long term viability of the investments they help to finance, even though they will not be able to take possession of the land in cases of default. Rental markets can also emerge, improving access to land, particularly for land-scarce and labor-abundant households with little education. [FN118]
A shift away from a focus on individual titling and the creation of a market for land rights, and towards the recognition of customary forms of tenure over communal lands and common property re- sources, is particularly important in light of the vulnerability of certain groups that are dependent on the commons for their livelihoods. The Section below explains why.
B. Protecting Communal Rights
Another major argument for encouraging the registration of land users' rights based on customary forms of tenure is that individual titling fails to adequately protect access to natural resources for groups who depend on communal ownership of land for their livelihoods. The case of indigenous
*534 peoples is paradigmatic in this regard. [FN119] Whether under the International Labour Organ- ization (“ILO”) Convention Concerning Indigenous and Tribal Peoples in Independent Countries
[FN120] or under the Declaration on the Rights of Indigenous Peoples proclaimed by General As- sembly Resolution 61/295 on 13 September 2007, [FN121] international law recognizes the right of indigenous peoples over the lands and territories that they have traditionally occupied. Indigenous peoples have the right to have their lands demarcated, and relocation is only allowed under narrowly defined circumstances and, in principle, with the free and informed consent of the groups concerned. These instruments in principle should protect indigenous peoples from encroachments on their land, such as for the development of industrial projects or for large-scale investments in agricultural pro- duction. [FN122] Regional human rights courts have also contributed to the strengthening of the rights  of  indigenous  peoples  to  their  lands  and  territories.  The  Inter-American  Court  of  Human Rights, for instance, required Nicaragua to set up a procedure for the demarcation of the property of indigenous communities, noting that “[a]s a result of customary practices, possession of the land should suffice for indigenous communities lacking real title to property of the land to obtain *535 of- ficial recognition of that property, and for consequent registration.” [FN123] In highly publicized cases decided during the last decade, both the Inter-American Court of Human Rights and the African Commission on Human and Peoples' Rights have taken the view that where “the members of indigen- ous peoples have unwillingly lost possession of their lands after a lawful transfer to innocent third parties, they are entitled to the restitution thereof or to obtain other lands of equal extension and qual- ity.” [FN124]
There are a number of indications that new forms of protection of access to natural resources are now emerging, that are reducible neither to the protection of the individual's right to property nor to the specific protection granted to the lands and territories of indigenous peoples. This expanded pro- tection of the right of access to resources is proceeding through two channels. A first channel is the right to self-determination of peoples and, specifically, the right of all peoples to freely dispose of their natural wealth and resources, as stipulated under Article 1 of both 1966 Covenants implement- ing the Universal Declaration of Human Rights. [FN125] The Human Rights Committee has read this norm to prohibit depriving any people of traditional uses of the land and resources on which they rely. [FN126] Another channel is the right to property, as protected in particular under Article 5(d)(v) of the International Convention on the Elimination of All Forms of Racial Discrimination and under Article 21 of the American Convention on Human Rights. [FN127] The right to property, indeed, is not limited to the right to individual*536 property. According to the Committee on the Elimination of Racial Discrimination, it includes the “rights of all indigenous communities to own, develop and con- trol the lands which they traditionally occupy, including water and subsoil resources”; [FN128] and the Inter-American Court of Human Rights has been explicit in noting that property should not be un- derstood in a restrictive sense but can be an attribute of the group or the community. [FN129] The in- ternational courts and treaty bodies are not isolated in this regard; indeed, certain domestic courts have adopted decisions that point in the same direction. [FN130]
These developments primarily illustrate that provisions of international human rights law that make no reference to indigenous peoples and that were not adopted with indigenous peoples in mind are being interpreted in order to extend their protection of such peoples. But their significance goes beyond that. For there is no reason why the indigenous peoples or assimilated groups [FN131] should be the only beneficiaries of this recognition of communal forms of ownership. There are in fact a number of arguments in favor of recognizing the relevance to other groups of this renewed recogni- tion of communal notions of property, which questions the privileged position that individual prop-
erty in land enjoys in Western capitalist legal systems. [FN132]
*537 The urgency of moving in this direction becomes clear once we acknowledge that among the groups that are most directly threatened by the current global enclosure movement are those who depend on the commons. Fisherfolk need access to fishing grounds; for them, the strengthening of in- dividual property rights may mean that they will be fenced off from the land that gives them access to the sea or to rivers. Pastoralists also form a particularly important group in Sub-Saharan Africa, where almost half of the 120 million pastoralists or agro-pastoralists worldwide reside. [FN133] They need grazing grounds for the animals they rear; for them, too, enclosure--the privatization of the com- mons that results from the generalization of a Western notion of individual property rights over land-
-may represent a significant threat. In addition, across the developing world, many rural households still depend on the gathering of firewood for their cooking energy, and on commonly owned wells or water sources for their access to water. The formalization of property rights and the establishment of land registries may further worsen the situation of all these groups, for this phenomenon may lead to cutting them off from the resources on which they depend. [FN134]
As clearly illustrated by the current wave of large-scale investments in farmland, the threats these groups are facing are made more serious as a result of economic growth and globalization. Economic growth increases the gains to be had from dismantling the commons, as land comes to be seen as an economic asset, the productivity of which should be maximized. [FN135] And globalization means that these gains are now being evaluated, not only in relation to the various uses of land that could be made locally, but also in relation to uses of land that could serve demand in remote locations; thus, the opportunity costs of not using land in the ways that are most profitable *538 are becoming unaf- fordable for poor populations, [FN136] and those who are at risk of losing most are those who de- pend on a continued access to the commons. These are the concerns that have led the U.N. High Level Commission for the Legal Empowerment of the Poor to note:
In some legal cultures community-based ownership in natural resources such as grazing lands, forests, water, fisheries, and surface minerals are traditional and effective ways to grant control and proprietary rights to persons who have little or no other property. These systems should be both recognised and fully protected against arbitrary seizure. [FN137]
At the same time however, customary forms of tenure should not be idealized. Local customs are often discriminatory against female-headed households or against certain groups, such as newly ar- rived members of the community. [FN138] The decentralized registration of land use rights should therefore be carefully monitored in order to ensure that it is done in a transparent and non- discriminatory manner, and certain ground rules should be established that ensure that the definition of the rights governing communal lands and the dispute settlement processes will not be captured by the local chiefs. Easy access to a complaints mechanism for those whose rights have not been recog- nized is essential in this regard. [FN139]
C. The Decentralized Management of Natural Resources
As an alternative to both state ownership (implying the lack of any security of tenure for the local land users) and classic property rights over land, the registration of land use rights and the formaliza- tion of communal property rights present one additional advantage. They facilitate decentralized
management of natural resources (land and water), which can ensure that *539 such resources will be used sustainably. As demonstrated in the pioneering work of Elinor Ostrom, [FN140] communities in a variety of contexts have been able to devise institutions that have managed common resources in ways that are both highly productive and sustainable, ensuring that current uses do not jeopardize fu- ture uses. This is the case, for example, of irrigation systems using local water resources. [FN141]
The management of common pool resources, this line of research shows, may be most effective when done through local governance structures in which there is a reasonable fit between those who benefit from the common resource and those who are in charge of defining use rights, limiting the risk of negative externalities being ignored in the exercise of such rights. Such governance structures are generally more appropriate than either top-down regulations imposed from the center or solutions based on the privatization of the commons. Because of the decentralized monitoring that they allow and because of the higher degree of legitimacy that they present in the eyes of the members of the community, they are better designed to avoid “traged[ies] of the commons” [FN142]--such as over- grazing in the absence of appropriate supervision of the use of the common pastures. When use rights are defined at the local level, they are based on the best information available, particularly as regards the carrying capacity of the common resource. Such decentralized solutions, of course, require a cer- tain degree of formalization. [FN143] But that is precisely what a registration of land use rights at the level of the local community, and the recognition of communal property rights to the community it- self, should allow.
The arguments in favor of decentralized governance of common pool resources further strengthen the conclusion reached above: that security of tenure should certainly be strengthened in order to pro- tect local land users from land-grabbing, but that it should not necessarily take the form of individual titling. Rather, the registration of existing forms of tenure, including communal rights and the rights of pastoralists, fishers, or other groups depending on access to common resources, should be suffi- cient. Insofar as such forms of tenure are already recognized under local customs, they are highly le- gitimate, which should facilitate enforcement and contribute to legal security.
*540 IV. Choices Facing Governments: Three Scenarios
There is now substantial agreement on the need to recognize the rights of local communities over the land that they use. At the same time, many commentators and agencies acknowledge the need for more investment in agriculture, in order to make up for many years during which this sector was neg- lected. These two objectives seem at first to be perfectly compatible; it should be possible, after all, to encourage such investments, provided that the rights of local communities be fully respected, and to thus combine economic development with improved governance.
Unfortunately, this framing of the challenge underestimates the potential impacts of the develop- ment of large-scale, highly capitalized plantations on the small farmers selling on the same markets, even when such farmers do not lose access to the natural resources on which they depend. It also ig- nores the reality of the trade-off that is at work here: selling land to well-financed investors means that access to land for small-scale farmers will be more difficult to achieve, although the small size of the parcels they cultivate is often the single largest obstacle to their ability to escape from poverty. Whether they connect through the markets for agricultural products or through the markets for land
and water, or both, the worlds of large plantations and of small-scale farming are not independent from one another. The shape of their coexistence shall to a large extent determine the future of farm- ing in developing countries and the sustainability of current trends.
Governments therefore face hard choices--harder choices, perhaps, than they would like to recog- nize. Even investments that are sustainable and equitable--“win-win-win” deals, that benefit the for- eign investor, the local government, and the local communities at the same time--can have impacts on the structure of revenues in the rural areas that can increase inequality and poverty, and thus food in- security, if they are not correctly anticipated. And maintaining an appropriate balance between the promotion of large-scale plantations and the development of smaller production units, owned by those who work on the land, constitutes a serious challenge for the governments in target countries. Faced with this new wave of investments in agriculture, these governments shall have to choose between three broad scenarios.
A. The Transition Scenario
There is one influential view that sees the arrival of investors intent on buying or leasing large tracts of land in order to develop large estates as an opportunity to effectuate a shift away from small- scale, family farming, and towards industrial types of agricultural production. Such industrial types of farming are highly mechanized and capital intensive. They can produce large volumes through mono- cropping schemes. And they are the most competitive on regional and international markets, whether they choose to serve *541 these markets or to serve instead the needs of one investor seeking to se- cure a stable supply of raw commodities. This scenario has its supporters among those who do not believe that small-scale farming has a future and believe instead, as one commentator put it, that all countries should focus on developing large agro-industrial estates following the model of the Brazili- an farm. [FN144]
This scenario is a product of textbook economics and is entirely unrealistic in practice. Because industrial farming is much less labor-intensive than small-scale farming on family farms, its expan- sion would result in the massive displacement of small-scale farmers from the lands they depend on. This represents approximately 1.5 billion people worldwide, [FN145] many of whom are already marginalized, and includes up to half of the people who are too poor to feed themselves. [FN146] Of course, it could be argued that these small-scale farmers, currently often relegated to subsistence farming that hardly suffices to make a decent living, could seek employment in the cities, or that they could become waged agricultural workers on the larger plantations. But the first possibility is still highly unrealistic in the current context; in most poor, agriculture-based countries, the manufacturing and services sectors have not been able to absorb the surplus workforce exiting from agriculture, and those who have migrated from the rural areas to the cities live in slums in sub-standard conditions, with no or only highly precarious types of employment. [FN147] More than one in six people-
-forty-three percent of the population in developing countries--already live in slums, and by 2030, [FN148] that figure will have increased to one in three individuals. [FN149] The vast majority of these urban poor have no access to social protection of any kind. Accelerating*542 the ruin of the peasantry in the global South would further worsen this situation.
The other possibility, that of small-scale farmers becoming waged agricultural workers, may
seem attractive at first, particularly as many already work on plantations on a seasonal basis, since farming the small family plot does not generate sufficient incomes. Yet, that is hardly a solution either. Because large plantations are much less labor-intensive than smaller farms, it is very unlikely that the jobs they would create would compensate for the losses of employment on the smaller farms they would replace. Indeed, small farms in developing countries typically compensate for the high cost of access to credit and inputs, as well as the scarcity of land, by using substantially more man- days per unit of land than the larger production units. This is especially the case since there is a good deal of surplus labor in rural areas, meaning that in the absence of opportunities for off-farm employ- ment, the opportunity costs of excess labor are close to zero. [FN150]
In addition, waged work on a large plantation does not generally translate into improved liveli- hoods for those exiting agriculture as independent small-scale farmers. One cross-country study con- cludes that incomes of smallholders is two to ten times higher than what they could obtain from wage employment only. [FN151] Today, there are more than 450 million agricultural workers globally. [FN152] Most agricultural workers are in the informal sector, and only a fraction of them have access to some form of social protection. A large number of them, estimated at 170,000 annually by the ILO, are injured as a result of the use of agricultural machinery or contact with agrochemicals. [FN153] Since work is often paid on a “piece-rate” basis, it is not uncommon for agricultural workers to have their children work with them in the fields. The result is that about seventy percent of child labor in the world is in agriculture, representing approximately 132 million girls and boys aged 5-14. [FN154] Bonded labor practices are perpetuated from one generation to the next, maintained through the use of systems of advances on wages, stores located in camps that charge excessive prices compared to market prices, or compulsory deductions from wages for savings schemes. Since much waged em- ployment is in the informal sector, national labor legislation is unable to ensure the right to a minim- um wage or to protect women from discrimination. Even where the agricultural sector is not formally excluded from the effective scope of labor legislation, labor inspectorates*543 are in practice unable to enforce such legislation effectively in rural areas. [FN155]
B. The Coexistence Scenario
Because they are convinced of the need to support smallholders in order to combat rural poverty, most commentators favor combining the arrival of investors and large-scale plantations developed by these investors with protections for existing land users, including in particular small-scale farmers. It is this scenario that is at least implicitly envisaged by current attempts to “discipline” large-scale in- vestments in land. [FN156] It is therefore worth exploring in greater detail.
This “coexistence” scenario takes as its departure point the apparently uncontroversial position that while the existing rights of land users should be fully respected, which requires that they be clearly delineated, there remain large areas of “underutilized” land that could be put into cultivation without infringing on these rights. In a number of regions, particularly in Sub-Saharan Africa, there is room for expansion of cultivated areas, because the ratio of land that is potentially suitable for rainfed agriculture to what is in fact cultivated is large, and because the population density is low. For in-
stance, in a study it released in September 2010, the World Bank uses a twenty-five persons/km2
cutoff (a level at which there are twenty hectares available for each household), [FN157] to draw the conclusion that “the seven countries with the largest amount of land available (Sudan, Brazil, Aus-
tralia, Russia, Argentina, Mozambique, and Democratic Republic of the Congo, in that order) account for 224 million ha, or more than half of global availability.” [FN158] The suggestion here is that at low levels of population density, large-scale investments in land are appropriate, and “voluntary land transfers that make everybody better off are possible.” [FN159]
This raises a number of questions. First, it has been noted that concepts such as “underutilized” or “available” land “tend to reflect an assessment of the productivity rather than existence of resource uses,” and are therefore “often applied not to unoccupied lands, but to lands used in ways that are not perceived as ‘productive’ by government.” [FN160] They are also notions that are easily manipulated in contexts where the rights of the local land users are unclear, and where the administration of land management is weak or non-*544 existent. Recent reports have provided ample demonstration of the dangers involved, particularly since many of the new investments in land take place in weak gov- ernance countries. [FN161] Where there is every incentive for investors and host governments alike to circumvent the rights of land users, consultations with the local communities are not a substitute for rigorous monitoring of the impacts of the arrival of investors on those communities. It is not un- usual for vulnerable groups, such as pastoralists and internally displaced people, to be excluded from consultations [FN162] and for their claims to be subsequently ignored when, often at a very late stage, they discover the impacts on their livelihoods of shifts in land use. Furthermore, the consulta- tions typically involve men and the chiefs of the local communities, excluding women and ignoring the gender impacts of such changes--for example, the increase in the time required of women to gath- er water or firewood and take care of household food security. [FN163] On the basis of a detailed study of large-scale investments in land in fourteen countries, the World Bank concludes that in many cases consultations with local right holders have been “superficial, with a lack of prior information and no written agreements that would clearly specify different parties' responsibilities and thus could be used to provide a basis for redress in case agreements are not adhered to”; in addition, the ability of governments to monitor the process effectively is limited. [FN164] Others have noted a number of factors that “may induce the rural poor to enter into sale or lease contracts at prices that significantly undervalue both the speculative and productive value of their land,” including lack of capital availab- ility, asymmetries of information between the parties, or sheer intimidation and fraud. [FN165] Therefore, even where there would appear to be “available” land, which local communities seem willing to give away to investors, there is every reason to take a hard look at the deals that are con- cluded.
A second difficulty of the coexistence scenario is widely overlooked. The development of large estates may lead to increased competition between *545 large-scale plantations and small-scale farm- ers if they target the same markets. Due to their lack of access to credit, small-scale farmers generally possess less capital. They therefore tend to substitute family labor for capital and rely on labor-in- tensive techniques to make the maximum use of the little land available. [FN166] They are typically much more productive per hectare. [FN167] But they only manage to survive because family labor is not remunerated and because the incomes of the farmers are very low. Indeed, the labor-intensity of the family farm is in part due to the fact that labor is cheap or available almost for free, with very low opportunity costs in the absence of alternative employment in the rural areas.
In contrast, large-scale plantations rely on machinery and, more generally, on a more highly cap- italized system of production. This allows them to produce large volumes at a relatively low cost, thanks to economies of scale. In general, they are more productive per active laborer, although their
productivity per hectare is lower. [FN168] These plantations are champions of the low-cost food eco- nomy that is developing today. They are often highly competitive, and they may provide a source of revenue for the state in income taxes or in export duties, which in turn can be used by the government to provide public services to the population.
However, competitiveness should not be confused with resource efficiency. While large industri- alized plantations are more competitive, they are less efficient per hectare than are small farms. Therefore, the contribution large industrialized plantations can make to economic growth should be compared not with the status quo, but with the contribution to growth and *546 rural development that could result from investing in small-scale farming within family-owned farms. Indeed, part of the success of large plantations is attributable to the fact that the price of food does not reflect the social and environmental costs resulting from their operations, and particularly from the impacts of their modes of production on the soil and climate. [FN169] In contrast, small-scale farms are much more efficient in their use of land and water. But they are rewarded neither for the environmental benefits they provide, nor for their contribution to rural development and the reduction of rural poverty.
In this context, the “coexistence” of large-scale plantations and small farms competing in the same markets creates a risk that small farmers will either be driven out or will only subsist under con- ditions of extreme poverty. This outcome is not necessarily unavoidable, however. First, the two mar- kets can remain relatively segmented. If, for instance, all the produce of the plantations developed by investors is shipped abroad, the risk of their products being dumped on the local markets and lower- ing the revenues of small farmers will be avoided. Where local food availability is sufficient, that may be the most appropriate solution. In contrast, in the (perhaps more typical) case where local food availability is insufficient, authorizing the investor to export all its produce could increase food insec- urity for the local population and exacerbate its dependence on international markets or food aid. The two risks should be carefully balanced against each other. Where investments in large-scale planta- tions are authorized, flexibility clauses may have to be built into the investment agreements providing that a certain minimum percentage of the crops produced shall be sold on local markets, and that this percentage may increase, in proportions to be agreed upon in advance, if the prices of food commod- ities on international markets reach certain levels. [FN170]
*547 Second, if competition between the two types of production units cannot be entirely avoided, the handicaps of small farms--particularly, the impossibility of achieving economies of scale for the acquisition of machinery, or in the processing, packaging and marketing stages of production-
- can be compensated, in part at least, by appropriate contracting schemes or institutional innovations. For instance, the development of rental markets for machinery would allow small farmers to use ma- chinery without having to purchase it. Cooperatives would provide the possibility for them to join their efforts to build small processing facilities, or to package or sell their crops, and thus to climb up the value chain and capture a larger proportion of the end value of their produce. If well managed, contract farming can also allow some of these advantages to be captured by small farmers. [FN171]
On average, however, larger production units still retain certain competitive advantages over smaller-scale farms. Small farmers working in a highly decentralized and uncoordinated manner will experience agency problems and transaction costs that cannot be underestimated. [FN172] That also explains why the development of a market for land tends to lead to increased land concentration. [FN173] Therefore, in addition to facilitating such contracting schemes and institutional innovations,
specific public policies might have to be developed to support small-scale farming. Public procure- ment represents one example. In Brazil, the country most clearly exhibiting successful coexistence between large- and small-scale farming units, the Brazilian Corporation for Provisioning (“CONAB”) purchases food from small farmers through the Program for the Acquisition of Food (“PAA”), under Law 11947 of 16 June 2009. This law provides that a minimum of thirty percent of all food acquired for the school-feeding program should be sourced from family farms. [FN174] Providing small-scale farms access to credit at lower interest rates, or improving the provision of public goods such as pub- lic storage facilities, extension services, and communication routes would also support small-scale farming.
The third question that arises under the coexistence scenario is opportunity costs. Land, we have noted, exists in finite quantity. It is not possible both to give land away to investors and improve ac- cess for local farmers. The reform scenario--our third scenario--takes seriously the need to confront this dilemma.
*548 C. The Reform Scenario
One last option open to governments is to channel agricultural investment into small-scale farm- ing--what I call the “reform” scenario. This, it should be emphasized, is not equivalent to the status quo, or to preserving subsistence agriculture with its low productivity and few possibilities for escap- ing poverty. Nor is it a way of saying that investments in agriculture and particularly the arrival of foreign investors should be shunned. Rather, it aims to ensure that investment will be directed toward the most poverty-reducing ends.
Few would question that investment is required to support agriculture in developing countries-
-particularly in Sub-Saharan Africa, where, for too many years, it has been almost entirely neglected, resulting in significantly lower productivity than in other regions. [FN175] Indeed, investment in ag- riculture is particularly effective at alleviating poverty: cross-country comparisons show that GDP growth originating in agriculture is at least twice as effective in reducing poverty as GDP growth ori- ginating outside agriculture. [FN176] But while investment is needed, impact on the local economy varies widely depending on the kind of investment. At present, the vast majority of foreign invest- ment in agriculture goes to the creation of large plantations. [FN177] Large estates that increase their revenue spend most of their gains on imported inputs and machinery; not much trickles down to local traders. [FN178] The multiplier effects of increased incomes for farmers and farm workers-- stimulat- ing demand for goods and services from local sellers and service-providers--are significantly higher when growth is triggered by *549 higher incomes for smallholders. [FN179] The poverty-reducing potential of investing in smallholders is considerable. Small-scale farmers can be helped by invest- ments upstream and downstream from the production process itself: the provision of public goods can improve productivity and access to markets, and institutional innovations can strengthen the position of small-scale farmers and allow them to obtain more revenue for their produce.
Farmers' cooperatives and other producers' organizations may have a key role to play in this re- form process. [FN180] Of course, cooperatives are still sometimes regarded with suspicion, including by the farmers themselves. In the 1960s and 1970s, when they were controlled by governments, co- operatives often captured value instead of ensuring fair revenues for farmers, and they were seen as
inefficient. [FN181] Since the dismantling of parastatal cooperatives in the 1980s, however, multi- tudes of producers' organizations have emerged, established at the initiative of farmers and generally without support from governmental authorities, and even facing resistance from them. [FN182] Grouping together presents a number of advantages to small producers. [FN183] It significantly re- duces transaction costs for the buyer, and it allows significant *550 economies of scale to reduce costs in the transfer of technologies and know-how, facilitating compliance with the food safety and quality standards that buyers increasingly demand. [FN184] Cooperatives also enhance the capacity of farmers to obtain lower prices when they buy inputs and higher prices when they seek to sell their produce. They can spread risks across their membership, provide services and organize training ses- sions for their members, provide infrastructure to members such as storage or transformation facilit- ies, and disseminate price and other marketing information.
Cooperatives that function according to democratic principles, work for their members, distribute costs and benefits equitably, and design and implement clear business plans, can be extremely benefi- cial to their members. Cooperatives can be given tax incentives (either for the cooperatives them- selves or for their customers), and they can also be given preferential treatment in public procurement schemes or in access to loans. And governments can help build the managerial capacity of cooperat- ives and help farmers navigate the increasing complexity of norms and requirements from buyers and public authorities regulating regional and global food markets.
The organization of farmers into cooperatives also presents advantages for investors wishing to secure a stable and reliable supply of particular commodities. Contract farming, of course, is not al- ways an ideal solution. At its best, however, such a scheme offers buyers a reliable source of supply and farmers reliable buyers for their crops, leaving land rights untouched. The outside investor thus provides various kinds of support that allow small-scale farmers to increase their levels of productiv- ity and manage the risks involved in the production of cash crops, and a long-term relationship devel- ops between the parties. [FN185] At worst, such a business model can transfer all the risks to the pro- ducer. It can make the producer dependent on the buyer, weakening the producer's bargaining posi- tion vis-à-vis the buyer, or it can lead the producer into debt that she will never be able to repay. It can also have significant gender effects, as studies suggest that women lose control over decision- making when crops are produced for cash rather than for feeding*551 the local community. [FN186] And the shift to the production of cash crops may increase the producer's vulnerability to shocks as the farmer's household becomes dependent on market prices of food.
However, while caution is required, certain best practices illustrate the potential of such contrac- tual schemes. In Mali, a company supported with Dutch capital, Mali Biocarburant SA (“MBSA”), has teamed up with local farmers' cooperatives for the production of biodiesel from jatropha--a shrub that contains oil--buying only the land necessary for building the small processing plant to produce the biodiesel. The cooperatives have an equity stake in the joint venture with MBSA. Since jatropha is intercropped with maize, production of food and of energy crops increase simultaneously, reducing the threat that cash crops may otherwise imply for local food security. Thus, the farmers produce the jatropha on their own land, with support from MBSA that includes technical assistance and access to inputs. [FN187]
If it is to be successful, this reform scenario should include means to enable equitable access to land. At a minimum, this requires ensuring security of tenure by the registration of land use rights
and by adopting anti-eviction legislation, combined with the provision of tools--such as legal aid, leg- al literacy training, and paralegals--that ensure that formally recognized rights can be effectively vin- dicated.  [FN188]  It  also  requires  strengthening  the  capacity  of  land  administrations  and  anti- corruption measures.
Anti-eviction laws should be conceived of as the domestic implementation of two sets of interna- tional standards: the Committee on Economic, Social and Cultural Rights' work on evictions [FN189] and  the  Basic  Principles  and  Guidelines  on  Development-Based  Evictions  and  Displacement. [FN190] The main purpose of these documents is to require that public authorities or private landowners*552 comply with certain procedures when they seek to evict land users who have been occupying their land for at least a certain period of time. These requirements include that the occu- pants be given due notice, that no eviction take place without a negotiation, that the occupants have options for relocation, and that they have financial support for resettlement. [FN191] Provided ad- equate institutional support, anti-eviction laws can offer security of tenure without requiring the attri- bution of full property rights that would occur through a classic titling process. A significant limita- tion of such laws, however, is that, for them to be effective, the beneficiaries must have access to remedies in cases of violation. This requires access to legal aid, which is weak or non-existent in many developing countries. [FN192]
But other instruments may also be used. The adoption of tenancy laws could protect tenants from eviction and from excessive levels of rent or crop-sharing. [FN193] Such laws may also allow the heirs of the tenant to occupy the land when the tenant dies, and provide the tenant a right to preemp- tion if the landowner wishes to sell (ideally, at lower than market prices); they may provide for joint titling as tenants of both husband and wife, in order to protect widows from the risk of eviction; and they could ensure that the tenant will be allowed to remain on the land if the property changes hands. Because tenancy laws are often circumvented by unscrupulous landowners who tend not to register the tenants in order to avoid having to recognize their rights, the mandate of the local community documenting land use rights should include registering such tenants in order to ensure that they will be protected from eviction. But, where such laws have been effectively enforced, they have been shown to increase productivity, both because they *553 improve the crop-share of tenants and thus are an incentive to produce, and because they encourage productivity-enhancing investments on land, because of the increased security of tenure benefiting the tenant. [FN194]
Finally, where landlessness or near-landlessness are strongly correlated with extreme poverty, ac- cess to land should be improved by agrarian reform schemes. The international community has made pledges in this regard. [FN195] I have emphasized elsewhere the poverty- reducing potential of more equitable  distribution  of  land,  as  illustrated  by  statistical  analyses  showing  a  strong  correlation between such distribution and general measures of equality. [FN196] More equitable access to land for the rural poor also contributes to social inclusion and economic empowerment, [FN197] and is a major factor in food security: the more rural households can produce food, the less they will be af- fected by the price shocks of markets. [FN198]
The current wave of large-scale investments in land significantly changes the nature of govern- mental choices in effectuating land reform. First, where foreign investors offer to develop an area for agricultural production, the choice is not simply between more or less equality in access to land. It is between highly mechanized, capital-intensive plantations that replace workers with machines, and
smaller plots cultivated in more labor-intensive ways. The question therefore is not just how to arbit- rate between large landowners and smallholders. It concerns the type of production itself. It is worth noting, in this context, that small-scale farmers are generally much better positioned to practice a kind of farming that respects ecosystems, thanks to the combination of diverse plants and animals on the land. While sustainable farming can of course be practiced on larger plots, agroecological prac- tices emphasizing diversity and complementarity of different outputs, rather than uniformity as in monocultures, are much less compatible with *554 the objectives of foreign investors, who seek to secure a reliable supply of certain basic commodities for faraway markets. [FN199] In addition, agroecological practices require diversifying tasks on the farm as diversity of species increases. They can therefore be labor-intensive, at least during the launching period, [FN200] because of the com- plexity of the tasks involved in managing different plants and animals, and of recycling the waste produced. Indeed, the labor-intensive nature of agroecological practices could constitute an argument in favor of their expansion. Where rural areas face high unemployment and under-employment of labor and relative scarcity of land, it is sensible both from an economic perspective and from a social justice perspective to raise land productivity rather than to try to increase labor productivity. In addi- tion to the fact that it promotes diversity on the farm, the relative labor intensivity of agroecological farming explains why small production units appear much better prepared to effect the shift toward sustainable agriculture that is currently called for. [FN201]
Second, the race for farmland that investors have now entered changes the context in which vari- ous types of land reform are being discussed. Market-led land reforms are based on the principle of a willing seller and a willing buyer negotiating transfers of land at market prices. In such reforms, the role of the state is primarily to provide a regulatory and institutional framework that ensures a fluid market for land rights and to provide the poor with access to credit in order to allow them to enter such markets. The World Bank has advocated this approach in the past, in part because of the associ- ation of state-led land reforms with authoritarian regimes and political *555 instability, [FN202] and in part because of the belief that market-led reforms would favor the allocation of land to the most ef- ficient land users. [FN203] However, where foreign investors enter the game, their purchasing power and access to capital are of such a magnitude that local smallholders are simply no match. This prob- lem already exists to a certain extent in the absence of foreign investors, in which case large landowners compete against small producers for the acquisition of land during land reform processes. But the state is typically in a position to support access to land for smallholders in such situations by providing them with access to credit for the purchase of land at lower-than-market rates. Where for- eign investors--such as investment funds or large agribusiness companies--take part in the race, even the state's power of the purse may be insufficient to protect poor farmers from being priced out.
This disparity in purchasing power perhaps suggests a need for the state to go beyond the merely facilitative role it takes in classic market-led reforms and to assume a more active role. Indeed, once we move beyond the often heavily ideological debate between “market-led” and “state-led” land re- forms, [FN204] we can identify a number of ways in which the state may promote more equitable ac- cess to land, ranging from the taxation of land left unproductive by large landowners to progressive inheritance laws, and from subsidies for smaller production units to ceiling laws that limit how much land a single individual can own. [FN205]
Finally, the debate on land reform brings to light a major dilemma that low-income developing states face when confronted with the current wave of *556 large-scale investment in land. A number
of examples suggest that policies promoting more equitable access to land will fail unless they fit into broader schemes for rural development. [FN206] Redistributing land does not suffice by itself. In or- der for land reform to be sustainable, comprehensive rural development policies must support the be- neficiaries; without such policies, there are strong incentives for land reform beneficiaries to sell their land to large landowners. [FN207] But improving access to credit, access to markets, and rural exten- sion requires a large budget, “far exceed [ing] the costs of acquiring and transferring the land.” [FN208] And the reason why target countries see the arrival of foreign investors proposing develop- ment of agricultural land as attractive is precisely because they lack the financial resources to finance such development. They have no money to build roads, set up irrigation schemes, or support farmers' access to markets. It would be paradoxical, therefore, to see the state as having to choose between promoting agrarian reform schemes that benefit landless or quasi-landless farmers and allowing for- eign investors to acquire or lease farmland-- the state needs foreign capital because it does not have the means to fund successful agrarian reforms. The only way to escape the dilemma is to convince would-be investors to contribute to improving the productivity of small-scale farming by financing rural infrastructures and by training farmers in return for a promise that this training will provide them with the stable supply source they are seeking.
V. Conclusion
Summarizing its findings based on a review of large-scale investments in land in fourteen coun- tries, the World Bank notes that
[I]t was surprising that in many cases the nature and location of lands transferred and the ways such transfers are implemented are rather ad hoc-- based more on investor demands than on strategic considerations. Rarely are efforts linked to broader development strategies, careful consideration of the alternatives, or how such *557 transfers might positively or negatively af- fect broader social and economic goals. [FN209]
Indeed, this Article has argued that large-scale investments in farmland should only occur as part of a broad strategy of rural development aimed at reducing rural poverty, and therefore hunger and malnutrition. But the ad hoc, case-by-case examination of various investment projects is not suffi- cient to ensure this. Instead, the opportunity costs of supporting such projects rather than small-scale farmers should be carefully assessed. Before approving any such project, a more comprehensive map- ping of the existing needs should be undertaken. And the merits of large-scale investments in farm- land should be compared with those of other business models that could support an increase in the productivity of farmers and improve their access to markets.
Indeed, a better understanding of the full range of alternatives could improve the bargaining posi- tion of both host states and local communities vis-à-vis investors. For the moment, governments in target countries are competing to attract investment, and they are therefore unwilling and unable to impose strong performance standards on investors--such as the creation of local employment, respect for the environment, and local food security--that would allow for some of the benefits from foreign investment in farmland to materialize. Local communities are all too often unable to assert their rights over the land, either because those rights are insufficiently delineated, or because of the way they  are  consulted--often  with  too  little  information,  in  the  absence  of  impact  assessments,  and through representatives that are typically self-appointed spokespersons who do not consult with all
segments of the community. These imbalances could be mitigated, in part at least, by improving the capacity of those negotiating on behalf of the host country or representing local communities. These imbalances also call for greater accountability, both of governments and of the representatives of loc- al communities, in order to ensure that they effectively reflect the views of those whom they seek to represent. And they call for institutional initiatives that can help overcome the collective action prob- lems that arise in such situations, both between countries [FN210] and between communities in a single jurisdiction.
However, while more transparent and participatory processes of negotiation are much needed in order to effectively channel investment in agriculture*558 towards the reduction of poverty in rural areas, it is unlikely that they will suffice. First, participatory approaches are typically caught in a di- lemma. Simply registering what the poor and marginalized say about their condition and the changes which would be most important to them is not without dangers. There is a risk that their evaluation will be dependent on the existing social norms [FN211] or on the low expectations of the groups con- cerned. [FN212] This strategy therefore makes us hostage to the (possibly limited) range of possibil- ities the poor imagine for themselves. On the other hand, if we seek to ensure that the choices and preferences expressed through such participatory methods are “informed,” for instance through dia- logue or collective deliberation, or through collective learning promoted by sharing information about other experiences, the (reverse) risk is to impose external values on those whose judgment about their own situation we distrust. This dilemma is replicated in the recognition of property rights over a piece of land that allows the right-holder to sell the land to the investor. In principle, such privatiza- tion of land would appear to enlarge the range of possibilities for local communities. But it entails opportunity costs. It means that a more ambitious option may not be explored--for instance, a system in  which  the  investor  supports  the  ability  of  local  communities  to  achieve  production  increases without ceding their land, in return for the communities' promises to share parts of their yield or to supply commodities to the investor with certain predefined conditions. [FN213] How, then, are we to make this choice? What does it mean for a local community to choose according to its best interests?
Second, the strength of local communities' positions in negotiations with outside investors de- pends on the background conditions they face and on the second-best options they can fall back upon. This is why the reform scenario outlined above matters. [FN214] By favoring the organization of farmers into cooperatives and by improving security of tenure through the adoption of anti-eviction laws molded to customary forms of tenure and tenancy laws, governments can accomplish two ob- jectives: they can lower the transaction costs for various forms of contract farming and they can en- sure that local land users will not cede the land on which they depend for their livelihoods *559 under conditions akin to duress--under the threat of being forcibly evicted if no “consent” is reached. And by supporting rural development, governments can ensure that investors will not capture benefits from these same quasi-duress sales by farmers so lacking in support that they are prepared to cede their land at prices very low even by local standards. Only if small-scale farming is truly viable will the small farmers see it as an alternative to becoming a waged agricultural worker on a large planta- tion. For this reason, the renewed interest of investors in agriculture should not be seen as a substitute for strong state-led rural development policies that include support to small-scale farming; rather, both should be treated as complementary.
The coexistence scenario, as we have seen, is inherently unstable. Unless small-scale farmers re- ceive support sufficiently strong to ensure that independent farming will be viable, there is a high risk
that titling schemes, leading to the creation of a market for land rights, will result in the concentration of land in the hands of well-financed entrepreneurs that will prioritize large-scale projects for export markets. Only by improving the background conditions against which negotiations are conducted between local land users and investors can such negotiations become truly fair. Even where those conditions are present, in many developing countries that are agriculture-based and in which landless- ness or quasi-landlessness are important factors of economic marginalization, there remains a case for treating land as transferrable only under relatively limited conditions, and preferably through a mar- ket for rental rights rather than full-fledged property rights. If, despite these reservations, individual titling schemes are the preferred option, they should only be developed under conditions that ensure that the creation of a market for land rights will not lead to more concentration of land. Treating land like any other commodity, when it constitutes for many poor rural households in the developing world their only productive asset and an essential safety net against economic shocks, would be a mistake of historic proportions.
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