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Magaya v Magaya 

Supreme Court 
Gubbay CJ, McNally, Ebrahim. Muchecbetere andSanduraJJA 
2 November 1998, 16 February 1999 -   ' 

(1) Constitutional law - Fundamental rights - Freedom 
from discrimination -Exceptions ~Sex  discrimination-
Customary law-Succession-Intestate succession - Heir - 
Preference for male heir- Whether customary law 
infringing fundamental right - Whether contrary to 
international human rights instruments to which 
Zimbabwe was a party-Constitutional   provision 
exempting matters of devolution of property an death and 
African customary law from discrimination provisions -
Administration of Estates Act, s 6S f l )  - Constitution of 
Zimbabwe 1979, is 2i, 89. 

(2) Succession - African customary law - Status of women 
- Effect of statute taw conferring majority status -• Intestate 
succession - Heir - Preference for male heir -Basis of 
customary law rule - Women formerly subject to status 
of 'perpetual minority' - Statute conferring majority stains 
on all over IS years of age - Whether statute conferring 
equal status as  men and women in customary law of 
succession -Whether preference for male heir abolished-The 
Age of Majority Act 1982-Gencra', Law Amendment Ac:, s 
l$(l), 13). 
The deceased had died intestate leaving two wives, both 
marriages having been contracted under African 
customary law. The appellant was the daughter of the 
deceased by his first marriage. The respondent, the 
deceased'' son by his second marriage, claimed heirship 
after the deceased's eldest son had declined  to do so. 
Heirship bad initially been awarded to the appellant by a 
community court, but the respondent applied to a 
magistrate for a re-hearing of the matter or the ground 
that persons interested in the deceased's estate had nor 
been summoned to attend the original hearing. The 
magistrate appointed the respondent as the heir, holding 
that tinder customary law the appellant being female 
could not be appointed as heir of her father's estate 
where there was a man of the family who was entitled to 
claim heirship. The appellant appealed to the Supreme 
Court. The appellant argued that to deny her heirship 
was contrary to the principle of gender equality 
enshrined in various human rights instruments to which 
Zimbabwe was a party. The appellant also submitted that 
the discrimination against woman which existed at 
customary law was based on their perpetual minority 

status which, it was argued, had been abolished by the 
Legal Age of Majority Act (the Act). It was further 
submitted that, in any event, the court should exercise 
its discretionary law-making role to ensure that women 
were not excluded from being appointed heiresses at 
customary law and that recent authorities supported 
this conclusion. The appellant aim claimed that this 
was a peculiar case where special circumstances 
existed, in that the respondent, as the child of the 
deceased's second wife, was unlikely to look after the 
deceased's first wife and her child (the appellant). 

v Magaya

HELD: Appeal dismissed. 
(t) Per MuchechetereJA (Gubbay CJ, Ebrahirn and 

SanduraJJAconcurring;. The application of customary 
law generally was sanctioned by s 89 of the 
Constitution of Zimbabwe. Under s 68(1) of the 
Administration of" Estates Act the estate of the 
deceased, who had died intestate having been married 
in accordance with customary law, was to be 
administered in accordance with Shona customary law, 
which preferred males to females as heirs. Upon the 
death of a family head his eldest son (where the 
deceased had more than one wife, usually the eldest son 
of his first wife) normally succeeded to the status of the 
deceased. That implied that an heir inherited not only 
the deceased's property but also his responsibilities, in 
particular the duty to support surviving family 
dependants. Section 2? of the Constitution, prohibiting 
discriminatory laws or treatment, did not forbid 
discrimination based on sex. However, even if the 
section was to be interpreted as incorporating the 
principle of gender equality enshrined in international 
human rights instruments to which Zimbabwe was a 
party, s 23(3) of the Constitution expressly exempted 
matters involving the devolution of property on death 
and customary law involving Africans from the 
discrimination provisions. That matter concerned 
succession and the deceased had contracted two 
marriages according to African law and custom: on 
both those grounds, therefore, the discriminatory 
aspects of the applicable law were saved by the 
constitution exemptions (see pp 41-42, post). 

(Z) Per MucheehetereJA (Gubbay, Ebrahim and 
SanduraJJA concurring). When considering whether 
the provisions of the Legal Age of Majority Act 
applied in the instant case, it bad to be determined 
whether the 'disabilities' and 'discrimination' suffered 
by women under African customary law in relation to 
succession were based upon their former 'perpetual 
minority' which was the legal status of all woman before 
that Act came into force in 1982 and prevented women 
from entering into legal relations or holding property 
in their own name. The issue had to be viewed in the 
context of the position of women in African society. In 
such a society, being of a patrilineal nature, the 



'perpetual discrimination' against women stemmed 
mainly from the fact that women were always regarded 
as persons who would eventually leave their original 
families upon marriage after a payment to join the 
families of their husbands. It was reasoned that when 
they became a member of their husband's family they 
could not be heads of their original families as they were 
more likely to subject the interests of the original family 
LO those of their new family (and would not therefore be 
able to look after their original family). It was also 
considered that the appointment of female heirs would 
be tantamount to diverting the properly of the original 
family to that of her new family. Hence it was clear that 
the discrimination against women was not because of 
their 'minority' but because of the consideration in 
African society that women were not able to look after 
their original family because of their commitment to the 
new family. While women were given certain rights at 
common law under the Act which they previously 
lacked, it was never in the contemplation of the 
legislature that the courts would interpret the Act so 
widely as to interfere with or distort customary law. That 
was apparent given the consideration that matters 
including succession and customary law were exempted 
from the constitutional prohibition of discrimination. 
Moreover the concepts of 'minority' and 'majority' 
status were common law concepts which were not 
known to African customary law and therefore the 
provisions of the Act could not be viewed as having 
removed the barriers which existed at customary law in 
respect of women being appointed to heirship, as such 
would be tantamount to bestowing upon women rights 
which they had never possessed under customary law. 
Hence, in the instant case, there being a suitable male 
heir (die respondent), the appellant could not be 
appointed as heir, furthermore there was no reason to 
appoint the appellant as heir on the ground that she 
feared that the respondent would fail to properly 
maintain herself and her mother, because it was open to 
the appellant to apply to the court should it transpire 
that the respondent was not fulfilling the obligations of 
heirship which requited that he support the family of 
the deceased (see pp 44-48, post). MWOZOJB v 
Mwfljozo(S-121-94, unreported), Zim SC, applied. 
Jfatefew vM!idtalwwfl[19843 2 ZLR 112 and CJiihowa v 
Mangwende [1997] 1 ZLR 228 overruled. 
Per McNailyJA. The provisions of the Act were 
intended to remove the legal disabilities that the status 
of 'perpetual minority' entailed, not to create positive 
new rights. The statute did not replace customary law 
but co-existed with it. The majority status of women 
had to co-exist with customary law. Hence the Act 
enabled women lawfully to be appointed heirs in 
situations were no suitable male heirs were available, 
but did not eliminate the customary law preference for 
a male heir (seep 51, post). 

Per curiam. Per Muchechetere JA {Gubbay, Ebrahim 
and Sandura JJA concurring). Although there is a need 
to advance gender equality in all spheres of society, 
great care had LO he taken when customary law, which 
still governs the lives of the majority of Zimbabweans, 
is under consideration. The application of customary 
!aw is sanctioned by the Constitution and, with regard 
to succession, is voluntary in that it applies to those 
who choose to marry under customary law or choose 
to be bound by it, It is prudent to pursue pragmatic and 
gradual change which would win long term acceptance 
rather than legal revolution initiated by the courts. 
Further, the court does not have the capacity to make 
new law in a complex matter like succession; the court 
must uphold the actual, true intention and purpose of 
customary law against abuse, leaving matters of reform 
to the legislature. Indeed, s 68 of the Administration of 
Estates Act had been repealed and replaced by s 3 of 
the Administration of Estates Amendment Act 1997, 
which makes detailed provisions concerning the 
customary law of succession and appears to be 
generally acceptable, having been enacted after wide-
ranging consultation. If the deceased had died on or after 
1 November 1997 his estate would have been 
administered in terms of the amended law (see pp 48-
50, post). 

\Edit0rs' note1. Section 23(3) o( the Constitution, so far 
as material, is set out at p 41, post.] 
16 February 1999. The following judgment of the Court  
was delivered. 

MUCHECHETERB JA (GUBBAY  CJ, EBRAHIM  and 

SANDURA JJA 
Concurring). This is an appeal against the decision of 
die magistrate, Harare, the effect of which was TO 
appoint the respondent heir to the estate of the late 
Shonhiwa Lennon Ivlagaya Magaya (the deceased). 

The Facts in the matter are that the deceased died 
intestate. He had two wives. The first wife was the 
mother of the appellant (born in 1941) and the second 
wife is the mother of the respondent (born in 1946). 
The first wife had only one child, the appellant, and 
it appears that the second wife had three children, the 
respondent and two other sons, namely Frank 
Shonhiwa Magaya (born in 1942) and Amidio 
Shonhiwa Magaya (born in 1950), The property in the 
deceased's estate included house number 767 Old 
Mahvuku in Harare (the said house) and some cattle at 
their communal home. 

I: is apparent from the above that the appellant is 
the eldest child of the deceased and is female, the 
respondent is not the eldest male child of the 
deceased. He, however, claimed the heirship 



because the eldest male child, frank Shonhiwa 
Magaya, declined to claim the heirship on the ground 
that he was not able to look after the family. 

Soon after the death of the deceased the appellant, 
with the support of her mother and three other 
relations, went to claim the hcirship of the estate in die 
community court and it was granted to her. The 
respondent later discovered this and applied to the 
community court for the cancellation of the 
appointment on the ground chat he and the other 
persons interested in the deceased's estate were not 
summoned to the hearing at which the appellant was 
appointed heir—failure to comply with the provisions 
of s 68(2) of the Administration of Estates 
Act (the Act). 

The appointment was duly cancelled and all 
interested parties were summoned to and did attend a 
new hearing on the matter on 14 October 1992. After 
hearing from the claimants, that is, die appellant and 
the respondent, and the other interested parties, the 
learned presiding magistrate awarded the heirship to 
the respondent. The learned magistrate stated the 
following in arming at his decision; 

'... The first claimant (the respondent) is not the 
first horn son but the first born, Frank, refused to he 
appointed heir because he is not able to look after 
the family, and this is the view of-all members of 
the family. There are only two 

Contestants, that is. (the respondent) and Vcnia. 
Venia is a lady (and) therefore cannot be appointed to 
(her) father's estate wken  there is a man.' (My 
emphasis.) 

The provisions of s 68(1) of the Act read as follows: 

'68( 1) If any African -who has contracted a marriage 
according to African law or custom or who, being 
unmarried, is the offspring of parents married 
according to African law or custom, dies intestate 
his estate shall be administered and distributed 
according to the customs and usages of the tribe or 
people to which he belonged.' (My emphasis.) 

It was not in dispute that the deceased was an African 
who contracted his two marriages according to African 
law and custom. And it was taken for granted that the 
deceased belonged to the Sliona tribal grouping in 
Zimbabwe. It was also conceded that  the S'hona and 
Ndebcle tribal groupings in Zimbabwe have broadly 
similar customs and usages on succession and 
inheritance. These, I gather, are similar to many tribal 
groupings in South Africa. 

1 therefore agree with what Benncit said at p 126 of his 
book entitled Human Rights and African Customary Law 

Under the South African Constitution: 
'In customary law succession is intestate, universal 

and onerous. Upon the death of a family head his 
oldest son (if the deceased had more than one wife, it 
would normally be the oldest son of his first wife) 
succeeds co the stoats of the deceased. Emphasis OH 
the term "status" implies that an heir inherits not only 
the deceased's property but also his responsibilities, in 
particular his duty to support surviving family 
dependants.' (My emphasis.) 

See also Gofdin and Gelfand's African Law and Custom 
in Rhodesia where the authors say (p 284): 

The principles and practice of rules and customs 
concerning succession are subject to variation and 
differences as is all customary law. There are, 
however, two broadly or generally familiar systems, that 
which prevails among the Shona and secondly among 
the Ndebcle. The most significant difference is that 
under Shona taw a deceased's eldest son is his heir 
but under Matabele law the heir is the eldest 
surviving son of the deceased's principal or "great 
house". Each wife establishes a "house" or 
independent family and economic unit. Thus if a man 
has three wives there will be three "houses" in 
existence. An Ndeble heir (mdktalifa) inherits the 
family property ( as absolute owner exclusive of the 
assets of the junior homes. The senior house is known 
as "indhlu "nkulu". The seniority of the houses is not 
necessarily automatic according to the 
chronological order of establishment ,,, The Shona 
have no system of ranking of wives fot the purpose of 
inheritance or succession. A Shona heir does not acquire 
the  estate in his individual capacity but as the 
representative of the deceased. He, therefore,  inherits 
his father's obligations such as the maintenance of his  
father's dependants {Child Tribal Law in Rhodesia f!).' 
(My emphasis.) 



What is common and clear from the above is that 
under the customary law of succession of the above tribes 
males are preferred to females as heirs. See also Mhan v 
France 1940 SR WQ, Matambo v Maiambo [1969] 2 KLR 
154, Chihowav Mangwmde [1987| 1 ZLR 228 (S) ac 230-
231, Vareta. v Varcta (S-126-90, unreported). Mayo v 
Moyo j.1990] 2 ZLR SI (S) at 82, Antonio v Antonio 
[1991] 2 ZLR 42 (S) at 44; Mwoso70 vMwzozofS'121-94, 
unreported), Mvdzinganyama v Ndambalwva (S-50-93, 
unreported) and Marukzcv Zjkhdli (S-dO-95, unreported). 

The said rule which prefers mules to females as. heir to 
the deceased’s' estates constitutes ft prima facie 
discrimination against females and could therefore be a 
prima fecie breach of the Constitution of Zimbabwe. 
See^ub-ss (1) and (2) of s 23 of the Constitution, which 
reads' 

'(1) Subject to the provisions of this section— 
(a) no law shall make any provision that is 

discriminatory either of itself or in. its effect; and 
(b) no person shall be treated in a discriminatory 

manner by any person acting by virtue of any written 
law or in the performance of the functions of any 
public office or any public authority. 
(2) For the purposes of subsection (1), a law shall be 

regarded as making a provision that is discriminatory 
and a person shall be regarded as having been 
treated in a discriminatory manner if, as t. result of 
that law or treatment, persons of a particular 
description by race, tribe, place of origin, political 
opinions, colour or creed are prejudiced—(a) by being 
subjected to a condition, restriction or disability to 
which other persons of another such description are 
not made subject; - (b) by the according to persons 
of another such description of a privilege or 
advantage which is not accorded to persons of the 
first-mentioned description; and the imposition of 
that condition, restriction, or disability or the 
according of that privilege or advantage is wholly or 
mainly attributable to the description by race, tribe, 
place of origin, political opinions, colour or creed 
of die persons concerned.' 

However, it seems to me that these provisions do not 
forbid discrimination based on sex. But even if they did 
on account of Zimbabwe's adherence to. gender 
equality enshrined in international human rights 
instruments, there art exceptions to the provisions. The 
relevant exceptions ate contained in sub-s« (3)(a) and 
(3)(b) of s 23 of the Constitution, which read as follows: 

'23(3) Nothing contained in any law shall be held to 
be in contravention of subsection (IX*) *o the extent 
that the law in question relates to any of the following 
matters—(a) adoption, marriage, divorce, burial, 
devolution of properly on death or other mailers of 
personal law; (b) the application of African customary 

law in any cast involving Africans or an African and 
one or more persons who are not Africans where 
such persons have consented to the application of 
African customary law in that case ...' (My emphasis.) 

In my understanding of the above provisions, matters 
involving succession are exempted from the 
discrimination provisions, firstly because they relate to 
'devolution of property on death or other matters of 
personal law', and secondly in this case because they 
relate to customary law being applied 

between Africans, The application of customary law 
generally is sanctioned under s 89 of the Constitution, 
That sub-ss (3){a) and (3Kb) of s 23 of the 
Constitution exempt customary law from the 
application of the provisions forbidding discrimination 
is accepted by Bennerf in Human Rights and African 
Customary Law Under the South African Constitution.? 22 
where, in note 87. he says: 

'This idea comes from Zimbabwe where, although 
section 23(1) of the Constitution forbids 
discrimination, section 23(3)(b) shields customary 
law from that provision.' 

j would therefore dismiss the appeal on the grounds 
that this matter is firstly concerned with devolution of 
property on death and secondly that it relates to 
customary law being applied to an estate of an African 
who married according to African law and custom. In 
both cases the discriminatory aspects of the law 
applicable are saved by the exemptions in the 
Constitution. 

There is, however, need to discuss the effect of the 
Legal Age of Majority Act 1982 (now s 15 of the 
General law Amendment Act) (the Majority Act) on 
customary law. Subsections (1) and (3) of s 15 of that Act 
read; 

'15(1) On and after the 10th December, 19S2, a 
person shall attain the legal age of majority on 
attaining eighteen years of age ,.. 
(3) Subsections (1) and (2) shall apply for the 

purpose of any ]aw, including customary law and, in 
the absence of a definition or any indication of a 
contrary intention for the construction of "full age", 
"major", "majority'', "minor", "minority" and similar 
expressions in—(a) any enactment, whether passed 
or made before, on or after the 10th December; and 
(b) any deed, will or other instrument of whatever 
nature made on or after that date.' 

The first opportunity to interpret the above 
provisions was in the case of Katekwe v Mttchabaiwa 
1984 (2) ZLR 112. This was a seduction damages case 
brought by the guardian of an unmarried female where 



sexual intercourse had taken place between die female 
and the seducer with consent, The purpose of an action 
of this nature, under customary law, is to compensate die 
guardian for the loss in the female's potential lobola price. 

I should say at the outset that, in my -view, the court 
in that case laboured under what I consider was the 
wrong view or conclusion that seduction damages under 
customary law belong to the seduced female. They 
belong to the guardian. He is the person who charges 
and receives lobolu. The action belongs to him in all 
circumstances and the seduced female does not have the 
right of action in the matter. When a guardian sued under 
customary law he did not sue as a representative of the 
seduced female. He sued in his own capacity because he 
was the person who had suffered loss—diminution of 
lobola. Sec Ncube 'The decision in Katekwe 
vMiichabaiwa'. A Critique' (1983-IE>84) 1-2 Zimbabwe LR 
217 at 220. Although the learned author in the end 
agreed with the court's decision he had initially stated die 
following: 

'Under traditional customary law, the delict of 
seduction is defined as sexual intercourse with a 
woman, with her consent, but without her guardian's 
consent. 'JJie delict is committed not against the woman, 
&M£ against 
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her guardian, who, as the wronged forty, is entitled 
to claim damages. The woman is merely an object 
through whom the delict is committed. Customary 
law does not recognise a woman's right to claim 
damages for her seduction. A guardian cannot 
succeed if he has consented (to) or encouraged the 
seduction, as such action amounts to collusion. 
Damages are awarded to him for the diminution in 
the lobok value of the girl.' (My emphasis,) 

In the circumstances, the following sentiments 
expressed by Dumbutshena CJ only apply, in my view, 
under common law (1934 (2) ZLR-i 12 at 125-126): 

'The action for seduction embraces in our general 
law two claims, one is the satisfaction for the 
defloration of the girl] and the other for lessening her 
chances of 3 successful marriage. The girl seduced 
is entitled to be compensated for the loss of her 
virginity, and for her diminished chances of making a 
suitable marriage. See Ewii v Taybr 1965 (4) SA 29 (A) 
at 39.' 

Indeed the case cited in support of the above sentiments 
(fluff v Taylor) was concerned with seduction under 
common law. In the circumstances the new 'age, status 
and capacity'—/niali vNyemba 1986 (1) ZLR138—of a 
woman would not bestow on her rights she never 
possessed. On that basis 1 would also say the case was 
wrongly decided, 

The court in the Katekwe I9K4 (2) ZLR 112 also 
assumed without, in my view, a full consideration of the 
matter, that the 'disability' or 'discrimination' suffered by 
women under customary law was due to 'their perpetual 
minority'. From chat position it went on to hold that, on 
the passing of the Majority Act, once they gained 
majority all the 'disabilities and discrimination' fell 
away. In this connection Dumbutshena CJ said (at 124-
125): 

'It seems to me that an African woman with 
majority status ran if she so desires, allow her father 
to ask for roma/lobala from the man who wants to 
marry her. She and she alone can make that choice. If 
she does agree to her father asking for roara from his 
future son-in-law before marriage the father can go 
through the contractual procedures required before 
an African marriage is effected. The position, as 
from 10 December 1982, when the Legal Age of 
Majority Act came into effect, is that an African 
woman of majority status can contract a marriage, 
whether that marriage he in terms of the African 
Marriages Act [Chapter 2JS] or me Marriage Act 



[Chapter 37j without the consent of her guardian,' 
(Durobutshena CJ's emphasis.) 

And (at 128): 
'In my view, the above was the intention of the 

legislature and the object the legislature sought to 
achieve was the liberation of African women from the 
legal disadvantages of perpetual minority...'. 

The above case was followed in Jeniifi v Nyemia( 1986(1) 
ZLR 138) and Chihotva v Mangwende [19871 1 ZLR 
228, a case which was, as is this, concerned with 
succession problems. And it received to some extent 
approval in Mvrisa NO v 1992 (1) ZLR 167 (S). 

The question to consider is whether the 'disabilities' 
and 'discrimination' suffered by women under 
customary law were based on 'their perpetual minority', 
to Mwflzrao v Mwozfw (S 121-94, unreported) i came to 
the conclusion that they were not based on their 
perpetual minority but on the nature of African society, 
especially the patrilinial, matrilineal or bilateral nature 
of some of them, 1 reasoned that the concepts of 
'minority' and 'majority' status were not known to 
African customary law but that they were common law 
concepts which, in my view, should only be used in 
customary law situations with great care. And I 
attempted to explain why allowing female children to 
inherit in a broadly patrilineal society, such as in the 
present case, would disrupt the African customary laws 
of that society. Although my explanations may have 
been too general, 1 still consider them broadly correct. 
In Ncube 'Voodoo Law Brewed in an African Pot: Judicial 
Reconstruction of the Customary Law of Inheritance' 
(1995} 12 Zimbabwe LR 106-110. it was stated that the 
sentiments I expressed on the matter were not persuasive 
because they were not based on 'a single legal 
sociological or anthropological authority'. This view 
was repeated in the submissions made by Mr. Ncubc. 
Although no 'authorities' were cited, the sentiments were 
based on the court's knowledge, experience, 
understanding and appreciation of African customary 
law {the court's composition included two Africans). I 
observe that the submissions which were made by all 
counsel in this case were, apart from in most cases 
unnecessarily and unjustifiably partisan, intemperate 
and, as Mr. Ncube put it, 'trenchant' articles written by 
academics criticizing various cases of this court, also 
largely not backed by 'authorities'. 

I agree with, what Benneu says in Human Rights and 
African Customary Low Under the South African 
Constitution at p 5 about the nature of African society. 
The learned author states that at the heart of the African 
socio-political order lay the family, a unit that was 
extended both vertically and horizontally to encompass 
a wide range of people who could be called 'kin'. The 

family was therefore the focus of social concern in the 
circumstances, individual interests were submerged in 
the common weal and the system stressed individual 
duties instead of his or her rights. And the legal 
relationships of most consequence in customary law 
were those of a family's dealings with other families, not 
those flowing from one person's relations with another. 

At the head of the family there was a patriarch, or a 
senior man, who exercised control over the property 
and lives of women and juniors. It is from this that the 
status of women is derived, '['he woman's status is 
therefore basically the same as that of any junior male 
in the family. Mr. Ncube conceded that males in a family 
are as subordinate to the patriarch as females until they 
are 'liberated'. The liberation generally comes with the 
death of the patriarch and the male 'taking over' or with 
the male moving away from the family and founding his 
own family. An example of the male's status was 
demonstrated in a recent criminal case this court dealt 
with— Miisitiavanhti v Slate (S-208-98, unreported), 
Zim SC. In that case the appellant, who was married 
and had a family of his own, was accused of having 
indecently assaulted one of his nieces. The father of the 
complainant, a relation, went and reported the matter 
to the father (patriarch) of the appellant so that the 
appellant could be disciplined. The father of die 
appellant and other relatives had to hold a meeting (a 
date) where 



the appellant was forced to answer the allegations and 
was thereafter reprimanded for his actions. Clearly the 
appellant, even at his stage in life, was still not liberated. 
He was, to use the inappropriate term, still 'a minor'. 

In my understanding of African society, especially that 
of a patrilineal nature, the 'perpetual discrimination" 
against women stems mainly from the fact that women 
were always regarded as persons who would eventually 
leave their original family on marriage, after the 
payment of roora/lobola, to join the family of their 
husbands. It was reasoned that in their new situation- a 
member of the husband's family—they could not be 
heads of their original families as they were more likely 
to subject the interests of the original family to those of 
their new family. It was therefore reasoned that in their 
new situation they would not be able to look after the 
original family. It was also reasoned that the 
appointment of female heirs would he tantamount to 
diverting the property of the original family to that of 
her new family. This would most likely occur on the 
death, of a female heir. Then her property would be 
inherited by her children who would be members of her 
new family. This, in my view, would be a distortion of the 
principles underlying customary law of succession and 
inheritance. 

Mr. Ncube, in his submissions, sought to divide 
succession into two, chat is, succession to the name and 
status of the deceased male within the family and 
succession to his property. He went on to submit that 
whilst one person succeeded to the name and status of 
the deceased, several people, the deceased's children 
both males and females, would inherit the property. 

1 do not understand how this submission is supposed 
to support the main argument he advances in this case. 
This is because if he now accepts the position that males 
are properly preferred to inherit in the limited sphere of 
the name and status of deceased males, it would still 
bring us back to the question of females being 
discriminated against in that limited sphere. 

As to the question of whether or not the heir also 
inherited the property of the deceased, the accepted 
position is, on all the authorities (see the cases already 
cited above), that the heir inherits the property and 
responsibilities of the deceased. The term 'status', when 
used in inheritance and succession, includes, as 1 have 
already Found, property of the deceased. What, 1 
consider, is being confused here is that after the death of 
the deceased some of his property is distributed to or 
divided amongst various relatives and acquaintances. 
This may be done because of the wishes of the deceased, 
expressed before his death, or because of the heir's desire 
to discharge his responsibilities of looking after the 
family. And, in my understanding, this is always done with 
the approval and consent of the heir. In the 
circumstances, this is riot inheriting but distribution of 
property. 

On this issue I should say that, whilst 1 agree with 
matt of the sentiments in the passage cited by Mr. Ncube 
in support of his submission, I disagree with die last 
sentence thereof. The passage reads: 

'The combination of misconceived versions of 
custom, judicial ossification and legislative 
prescriptions have their conjunction in the 
interpretation of the role of heir, The role of the heir 
was primarily one of assuming the status of the 
deceased while the property of the deceased was 
distributed more widely. It would appear 
"construction" by the courts, the role of the "heir" 
was to guide the family, care for the needs of minor 
children in conjunction with the widow as well as 
seeing to her needs, instead the court.; translated it 
into an all powerful patriarchy who inherited all the 
property of the deceased and could do with it as he 
chose...'. (My emphasis.) 

See Dengu-Zvobgo et al Inheritance in Zimbabwe; Law, 
Customs and Practices (1994) p 260. The first sentences 
or the above passage, in my view, correctly describe the 
role of the heir and also correctly stare, as I have stated 
above, that the property gets 'distributed' in pursuance of 
the heir's responsibility. 

What I disagree with is that  the courts have departed 
from the above View of the rote of an heir. Earlier on in 
this judgment 1 indicated that the heir assumes the 
responsibilities of the deceased, which responsibilities 
include those indicated in the above article. In Chantry 
v Martgwendf [1987' 1 ZLR 228 at 231-232 
Dumbutshena CJ said: 

'In Masango v Masango (S-66-Sfi, unreported), 
Zim SC, this court considered the responsibility 
falling on the eldest surviving son of the deceased, 
the intestate heir of his father's estate, to maintain 
and support the customary law junior wife of his 
deceased father and her three children. The heir had 
refused to support his late father's third wife. Beck 
JA, as he then was, said at 3: "in the absence of 
making it possible for the appellant to find such 
alternative accommodation for herself and the 
children as would be reasonable in all the 
circumstances, I do nor consider that the respondent 
is entitled to insist upon their eviction from what is 
admittedly now his house. To order their eviction 
without suitable alternative provision having been 
made for their shelter would be tantamount to 
sanctioning an avoidance by the respondent of his 
customary law obligation to care for his father's wife 
and children". See also Mat&mbo v Matambo 5969(2) 
RLR 154 (AD)at 155E-'- 1969 (3) SA 717(RAD)at 
717G. In Maaatigo the eldest son was heir to his 
father's estate and in the instant case it is the eldest 



daughter who was appointed intestate heiress. What 
the two share in common is the responsibility to 
administer their respective estates for the benefit of 
their father's dependants according to African custom 
and usage ...' 

Clearly the courts have always maintained the proper 
position on this issue and 'an all powerful patriarchy 
who inherited all the property of the deceased and could 
do with it as he chose' would never receive the sanction 
of the. courts. 

From the above it is clear that, in my view, the 
discrimination against women was not because of their 
'minority' but mainly because of the consideration in 
African society which, amongst other factors, was to 
the effect that women were not able to look after their 
original family because of their commitment to the new 
family. In the circumstances. I consider that Ktttekvte[ 
1984] 2 ZLR 112, ChihavM v Mangwendc [1987] 1 ZLR 
228 and those cases which followed them were decided 
wrongly in that respect. They defined the provisions of 
the Majority Act too widely. 

I am also of the view that the finding in Katekvx v 
Mvchabaiwa [1984] 2 ZLR 112, Chihowa v 
Mangmcnde [1987. 1 ZLR 228 and other cases which 
followed them is tantamount to bestowing on women 
rights which they never had under customary law. A 
woman, as is gathered from the above, had no rights 
under customary law to heirship, demanding payment 
of lobola (it never depended on her acceptance), or to 
contract a marriage under the Customary Marriages 
Act without the consent of her guardian and others. 
In this connection see Bennett in his Human Rights, 
where the learned author discussed an Age of Majority 
Act passed in Natal and Kwazulu which is similar to 
our Majority Act. He said (pp 93-94): 

'If the Age of Majority Act is applied (o African 
women, our courts would be advised to avoid the 
course taken by the Zimbabwe Supreme Court. 
With the specific aim of empowering women, 
conditions there for recognition of customary law 
were amended to allow the Legal Age of Majority 
Act to apply to persons subject to customary law. 
When ibis reform came to be implemented in 
KattkwevMuckabaiwa (supra), however, the 
Supreme Court went much further than simply 
allowing major women locus standi. 
Dumbueshena CJ found that when a woman 
attained the age of eighteen years she was 
completely emancipated; in consequence she no 
longer required a guan3ian to assist her in pursuing 
legal rights or incurring obligations. As a result the 
Chief Justice held that a father lost his right to sue 
for damages for the seduction of his major 
daughter since the light had passed to the woman. 
Dumbutshena CJ went even further 10 say 
(although this was an obiter dictum) that, in view 
of the Legal Age of Majority Act, a father no 
longer had an independent legal entitlement to 
demand bride price (lobola/roora) when his 
daughter married If women gained full 
contractual powers when they turned eighteen, 
they could contract marriages without die consent 
of their guardians. !t followed that a father's 
consent was irrelevant to the marriage and that 
he could not insist on bride wealth, the seal of a 
valid union (tinder customary law). Arguably this 
case was wrongly decided, Majority status gives 
women powers (or competencies) that they 
formerly Incited. It Joes not necessarily give them 
additional rights. Women subject to customary law 
never had the right to suffer damages for the delict of 
seduction (the delict was contrived to be in the 
interest of their guardians) nor did they have a right 
to claim bride wealth for their own marriage. The 
fact that a woman's capacity is governed by 
common law does riot mean that her substantive 



rights should be determined by the same system.' 
(My emphasis.) 

As I have already indicated, under customary law 
women did not have the right to heirship and majority 
status would not give them that additional right. 

In the result. I consider that the above consideration 
also shows that the said cases were wrongly decided. 

On the intention of the legislature in passing the 
Majority Act, my view is that although it wanted to 
emancipate women by giving them locus standi and 
'competencies' in all matters generally, especially 
under common law, it was never contemplated that 
the courts would interpret the Majority Act so widely 
that it would give women additional rights w some 
aspects of customary law. As already indicated above, 
matters such as 'marriage, divorce, burial, devolution of 
property on death or other matters of personal law'—and 
customary law in genera!, were specifically exempted 
from the provisions of the Constitution forbidding 
discrimination—s 23(3)(a) and (b) of the Constitution. It 
was therefore not expected that any interpretation of  the 
Majority Act would interfere with these. That the 
legislature considered the court's interpretation of the 
Majority Ace as being too wide and out of its 
contemplation was shown by the widespread calls in and 
out of Parliament for the Majority Act to be amended so 
as to reflect its true wishes. !n This connection see 
Ncube's critique on Kulefcwe v Mxchabaivfa. (]9H3-
iy84) 1-2 Zimbabwe LR 217), In that article the learned 
author says (at 217): 

'... The Prime Minister (now the President of 
Zimbabwe) replied that "if there has been a flaw in 
drafting the regulation (the Majority Actj that flaw 
will be amended". He added apparently in a moment 
of jest, that if his sister were to get married, he 
would demand lobola and if the intended husband 
pointed to the Katefewe judgment, he would say to 
him; "OK that is the judgment. Do you want to marry 
my sister or not?" (Hansard, 12 September 1984)' 

The various ministers invoked in the drafting of the 
legislation promised to look at the Majority Act and 
make changes if necessary. However, the important 
words were that changes would be made 'if there had 
been a flaw in drafting*. My view is that there was no 
flaw in the drafting and that it was the court which 
wrongly interpreted the Majority Act too widely There 
was, therefore, in my view, no need to amend the 
Majority Act. 

Mr. Ncube and Ms Makaraubolh urged this court co, in 
any event, exercise its discretionary law-making role to 
ensure that women are not excluded !from being 
appointed heiresses at customary law. This, they 
submitted, would be achieved by supporting in full the 

decisions in the Katekwe [19S4~ 2 ZLR112 and Ckihowa 
v Mangwendc [1987] L ZLK.228. They argued that this 
was necessary because the system of appointing single 
male heirs had caused untold hardship to the deceased's 
widows and dependants in that the heirs have too often 
not lived up 10 their responsibilities and used all the 
deceased's properly for their own personal benefit. 
They also argued that the change would be proper 
because culture and custom are dynamic and change 
with changes in society and in particular the fact that 
urbanization has made African society less and less 
patriarchal. It was further argued that the change would 
be in keeping with the principle of advancing gender 
equality enshrined in the international human rights 
instruments to which Zimbabwe is a party. 

Whilst I am in total agreement with the submission 
that there is a need to advance gender equality in all 
spheres of society, i am of the view that great care must 
be taken when African customary law is under 
consideration. In the first instance, it must be 
recognized that customary law has long directed the 
way African people conducted their lives and the 
majority of Africans in Zimbabwe still live in rural areas 
and still conduct their lives in terms of customary law. In 
the circumstances, it will not readily be abandoned, 
especially by those such as senior males who stand to 
lose their positions of privilege. On this aspect see 
Ncube's critique on Katekwe v Muchabaiwa {1983-1984} 
1-2 Zimbabwe l.R 217) 
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al 217-219 and Ncube 'Customary Law Courts' 
(19B9-J 990) 7-8 Zimbabwe LR at 15, on the hostile 
reaction received by the court's decision on the Majority 
Act. 

Secondly, the application of customary law generally is 
sanctioned by the Constitution and some would elevate this 
to a right having been conferred by the Constitution. 

Thirdly, the application of customary law, especially 
in inheritance and succession, is in a way voluntary, that 
is to Africans married under customary law or those who 
choose to be bound by it. It could therefore be argued 
that there should be no or little interference with a 
person's choice. This aspect of choice was stated in 
Mujawo v Chagitgudza [1992] Z ZLR 321, where it was 
held that when an African contracts a marriage according 
to African law and custom s 69(1) (news 68(1)) of the Act 
lays down that customary law will apply to the 
administration of the estate of the African. And that, on 
the other hand, the general law will apply to marriages 
under the Marriages Act, 

In view of the above, I consider it prudent to pursue 
pragmatic and gradual change which would win long 
term acceptance rather than legal revolution initiated by 
the courts. 

Further, I do not consider that the court has the capacity 
to make new law in a complex matter such as inheritance 
and succession, in my view all the courts can do is to 
uphold the actual and true intention and purport of 
African customary law of succession against abuse, as 
was done in Masango vMnsungo (S-66-86, unreported), 
Zim SC. See also Bennett Human Rights, where the 
learned author states (p 6): 

'The obligation to care for family members, which 
lies at the heart of the African social system, is a vital 
and fundamental value, which Africa's Charter on 
Human and People's Rights is careful :o stress. 
Paragraph 4 of the Preamble to the Charter urges 
patties to pay heed to "the virtues of (the African) 
historical tradition and the values of African 
civilization", and Ch Z provides an inventory of the 
duties that individuals owe their families and society. 
Article 29(1), in particular, states that each person is 
obliged to preserve the harmonious development of 
the family and to work for the cohesion and respect 
of the family; to respect his parents at all rimes, to 
maintain them in case of need.' 

Matters of reform should be left to the legislature. In 
ibis connection see Bennett Human Rights where the 
learned author commented on the South African scene 
as follows (pp 94-9J): 

'Comparison of a woman's lack of rights in matters 
of guardianship and succession gives a clearer 
indication of the scope of judicial review under the 
Constitution (there is no such review under the 
Constitution of Zimbabwe). The customary rules 
governing parental rights to children are flexible and 
the courts have already decided that in custody 
orders the interests of the children must come first. 
The indeterminate nature of customary law, and the 
fact that reform has already begun, are reasons to 
continue the process by applying a norm of non-
discrimination to mothers who claim rights to their 
children. To abolish die principle of agnatic 
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succession is a different matter. Customary rules of 
succession are firmly established and no attempts 
have yet been made to change them (see below for the 
Zimbabwe situation). Even more to the paint is the 
court's capacity to make new law. In the case of 
guardianship a court has only to declare that a mother has 
the same right as the father. In the case of succession A 
COURT  could not simply rule customary norms void; it 
would have  to stipulate HOW  much A WIDOW could 
inherit and in -what circumstances.. Details of this 
nature cannot be determined in judicial proceeding!. The 
proper medium for reform would be legislation, which 
permits an investigation of the social context and 
consultation with interested parties.' (My emphasis.) 

And indeed our legislature, after what I understand 
was wide consultation with interested groups, has 
undertaken the reform of succession in estates of 
persons subject to customary law. In s 3 of the 
Administration of Estates Amendment Act 1997 (the 
amendment) it repealed [he said s 68 of the Act. The 
amendment went into detailed provisions about all 
matters of concern in succession. Those details could 
never have been undertaken during judicial 
proceedings. 'The impression that these provisions are 
acceptable to most of the persons concerned is given by 
the fact that there was wide consultation before the 
promulgation of the amendment and there has so far 
been no outcry about the provisions. 

In the circumstances, if the deceased in this case had 
died on or after 1 November 1997 his estate would 
have been administered in terms of the amended s SB 
of the Act, So as far as succession under customary 
law is concerned the law has now been reformed. 

Ms Makarau made submissions to the court about what 
she considered were the peculiar circumstances of this 
case. These were to the effect that the respondent, as the 
child of the deceased's second wife, was unlikely to look 
after the deceased's first wife and her child (the 
appellant). It was also submitted that because an heir 
under customary law inherited 'any immovable property 
or any tights attaching thereto forming part of the estate 
of such deceased person' in his individual capacity, the 



respondent would evict the deceased's first wife and the 
appellant from the said house to do with it as he 
pleased. (This, she submitted, would work a hardship 
on both the first wife and the appellant because the said 
house was acquired by the deceased and the first wife 
without the participation of the second wife and because 
when the deceased died he was living in the said house 
with the first wife and both were being looked after by 
the appellant. If this was the position—some of the 
matters were partly challenged by the respondent and 
his witnesses- -it would be the same as that which 
obtained in the Motnmbo [1969] 2 RLR 154. In my 
view, it would be resolved in the same way as Matambo 
if the matter were to be brought before the courts. 

1 should state that the court would like to express ILS 
appreciation for the thorough, well-researched and 
helpful submissions made by the three counsel in this 
matter. As the issues raised in this case were of 
importance not only to the parties hut also to the 
clarification of the law on succession it would be an 
injustice to saddle either party with COSES. 1 consider that 
there should therefore be no order as to costs. 

In the result, the appeal is dismissed. There will be no 
order as to costs. 

McNALLY JA. The central point made by 
Muchechetere JA, which compels me to accept the 
weight of his reasoning, is that the Legal! Age of 
Majority Act, now Chapter 8:07, removed disabilities 
but was not intended (except for the reduction in age 
from twenty-one to eighteen) to create positive new 
rights. Thus a woman of eighteen years of age in the 
communal area who wished to marry without her 
father's consent might do so, under the Marriage Act. 
But 5hc could not do so under the provisions of 
customary law. She could not, as it were, accept and 
reject customary law at the same rime. 

Similarly, where by statute it was provided that 
immovable property, in a deceased estate- to which 
customary law applied, passed 10 the heir in his 
individual capacity and not as a representative of his 
family (s 7 of the African Wills Act, later s 6A of the 
Customary [^aw and Primary Courts Act No 6 of 1981, 
later s 7 of the Customary law (Application) Act, finally 
repealed with effect from i November 1997 by Act 
6/97), the courts did not treat that enactment as a 
repeal] of the heir's duty to maintain die dependants of 
the deceased. This was made very clear by Beck JA in 
the passage cited by my brother Muchecheiere, in his 
main judgment above, from Musangp v Maaanga S-66-
86 (unreported). The statutory amendment had to co-
exist with customary law. It did not replace it. So the 
majority status of women had to co-exist with 
customary law. It did not replace it. If no suitable male 
heir were available, a woman could lawfully be 
appointed heir. But the customary law preference for a 
male heir was not eliminated. 

Happily, these conflicts have now been resolved by the 
new Part HIA of the Administration of Estates Act, 
introduced by Act 6/97. If there are problems in future, 
the Act will provide a fresh starting point for their 
solution. 

I respectfully agree with the main judgment. 
Solicitors: 
Makarau is- Gmvora for the appellant. 
Pro Aeo for the respondent. 
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